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ADMINISTRATORS AND EXECUTORS. 
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1. An administrator is not bound to plead the general statute of limitations, but is bound 
to plead the statute specially applying to suits against him in his official charac- 
ter.— Wiggins vs. Adim’r of Lovering «+++++ ceeees coscee coveee seeeee seveee cove 259 

2. In an action of debt on the administration bond, against an administrator, who had 
been removed, brought by the administrator de bonis non, for refusing to pay over 
the moneys, &c in his hands, belonging to the estate of the deceased, it is not ne- 
cessary to show a final settlement made by the displaced adm’r, and an oider for 
payment made thereon by the county court.—State, to use of Darland, adm’r. vs. 
Porter, et. al. sees sooeee cosvee cove cece coceee O00. veseee eves cece . 

3. The 34th section, Ist article of act of 1835, concerning administrators, is not restric- 
tive, b it merely directs suit to be brought in certain specified cases.—i/. 

4, The 35th section, same article, gives a remedy under any circumstances.—%b. 

5. A settlement made by an administiator, has the force of a judgment. A balance on 
such settlement, may be found in his favor, without his having made oath or affida- 
vit as required in cases of demands presented against an estate——Caldwell vs. 
Lockridge. «++. COCR Coes Coe Ceeeee SHH Ee CoH Hes CHEF HHH HHH & eeeses 358 

6. At the November term, 1838, the admmistrator having given legal notice, made a 
final settlement of the estate, had an allowance of $190 42, and resigned his ad- 
ministration. At the same term, but without notice to the administrator, the court 
set aside the allowance, and upon a new settlement found a balance of $101 53 
again-t the administ ator. Held: After settlement, and resignation of his office, 
the administrator was no longer in court.—ib. 

7. The county court had power during the term to vacate any order made at that term, 
but could oniy do this, after notice to the administrator.—ib. 

8. The order setting aside the allowance, having been made without any notice to the 
administrator, is void.—-ib. , 

9. Where an administrator had made final settlement, and the county court has made an 
order to distribute the morey in his hands, no demand need be made by the di-tri- 
b: tees tv nake the adm’r liable to an action.—Henry et al. vs. State, to use of Rus- 
sell, WC. eee see cee vee cece coceed cece ceeeee © cose cseee 169 

10. Where one of the distributees was a minor, but had a guardian, it was the duty of 
tne admiuistrator to pay the morey to the guardian. — ib. 

11. The ad:n’r is liable for interest upon the money so improperly held by him.—1ib 

12. An adininistrator’s bond is valid against him, although not approved by the county 
court.—i). 

13. The decision of a county court upon a petition to sell land of an estate for the pay- 
ment of debts, is not to be regarded a res adju /icuta.—Callaban public adm’r vs. 
Griswold «eee coee cece cove coe oe Cece wee woes cece cece eee 

14. The county court may o:der the public adm'r to take possession of an estate, in any 
case in which no administration has been taken out under the general Jaw —id. 

15. Upon a petition by an adm’r to have the land of an estate sold for payment of debts, 
a party interested in the land may resist the application, and show that the judg- 
ments were obtained by fraud and collusion-—7b. 


AMENDMENT. 


}. It is error in the circuit court to permit amendments to be made except upon terms 
not prejudicial to the rights of parties. —See vs. Bobst+-++ sees cesses ever ceee cree 28 


APPEAL. 

















1, An appeal from the judgment of a justice, under the act to regulate the proceedings 
of Justices’ Courts, in cases of breach of the peace, R. C. 1835, must be perfected 


On the day of the triai.—Cox vs. the State cece ccce see cece voce cocee evece 180 
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2. Such appeals are not governed by the act to regulate proceedings of Justices’ Courts, 
in civil cases.—ib, 
3. The circuit court has power on an appeal from a Justice of the peace, to require a 
new recognizance to be given, where the security on the recognizance entered into 
before the J. P. is insufficient.—The State vs. Lavalley-+++ cess cesses coos seeeee 824 


ASSAULT AND BATTERY. 


1, In actions of assault and battery, no matter of provocation can be given in evidence, 
unless it be so recent as to create a fair presumption that the violence was done 
under the influence of the passions excited by it.—Coxe et al. vs Whitney-+--+.. 527 


ASSUMPSIT. 


J. Payment of the amount due upon an execution, and returning the same satisfied, by 
an officer, without the request of the defendant, does not create an implied prom- 
ise to pay the debt by the defendant, on which assumpsit may be maintained by 
the officer. —Bailey vs. Gibbs. ooce coce cove 000 cece cece sees cee cee Cees cece oe e 44 
2. The law will not imely a promise to pay for an act which is of uo benefit to a party. 
Medlin and Anderson vs Brooks and Kavenaughy++++ «ees sees eres cree cere 6 eee 105 
3. Evidence.—6. 
4. M. gave L. a letter of credit, on which goods were obtained. Held, that M. paying 
e amount of the goods so sold, is entitled to recover of L., although the goods 
were charged to L. & D., and is presumed to have paid at the request of L. al- 
though no suit had been brought against him.—Lindsay vs. Moore++++ «+++ eves +s 175 
5. This was an action of assumpsit brought by Rosalina Higgins against the adminis- 
tratur of VicNally’s estate, and contained two counts. The first was a special 
count, averring that the deceased McNally, representing himself to be a widower, 
haa induced the plaintiff to marry him—that she did accordingly marry, and lived 
with him until his death. It alledged tha! at the time of the marriage, McNally 
had a wife living, unknown to the plaintiff, and that said wife survived McNally, 
and is entitled to dower in his estate, “by which the plain'iff was deprived of her 
dower.” Held that this count was bad.—Higgins vs. Breen, adm’r of McNally-. 493 

6. Where the marriage is void and not merely voidable, the wife is not entitled to dower.—ib. 

7. The second count was for work and labor generally. Under this count evidence was 
offered to prove the marriage and other facts contained in the first count, and that 
plaintiff labored for deceased and manayed his household affairs. Held that the 
evidence ought to have been received.—ih. 

8. The right of action for the work and labor done under this fraud of the deceased, sur- 
vives against the administrator.--ih. 

9. An acknowledgment of a debt, though it consist of a single item, will sustain a 
count uponan account stated. But the acknowledgment must be of a sum eertain, 
and absolute and unconditional, not coatingent or qualified.—Rutledge and Farrer 
VS. Moore oes cece ccce coce coos oe « wveces seee cecvce.o OSS 

10. Where a weod boat had been sunk by the mismanagement of a captain of a steam- 
boat, a promise to replace it with another, or failing so to do to pay one hundred 
and fifty dollars, will not sustain a count upon an account stated.—.6. 

11. Where A and Bjointly contract with C, andin compliance with the contract, advance 
money to C, in an action of assumpsit brought on the recision of the contract, 
against C for the money received by him, both A and B must join, although the 
money may have been advanced by A alone. A and B are to be considered as 

artners, and the implied promise to pay is raised in behalf of them jointly.— 
elles, use of, &e. vs. Gaty, McCune & Glasby -+eees eeevee seeeee soenee soveee ve 561 

12. Evidence that defendant had given witness a draft on plaintiff, and that plaintiff had 
promised to pay it when presented, requested time, and did not pay the draft; and 
that at same time plaintiff said he was indebted to defendant five ur six hundred 
dollars, and that their business was unsettled, is competent under the plea of non- 
assumpsit.— Haden vs. Herndon ««-- ecccece Coe eee eoesee Coe Ceeeee CHF SeOK8 . cies 854 

13. A, being bound as endorser for B, on a note in bank, B executed an obligation with 
C as security, binding themselves to “secure and keep safe the said A from all loss 
or damage he might sustain” on account of such endorsement. A died, and the 
note becoming due, E and F, his executors renewed the note in their name, and 
had to pay the last note. E had the amount paid by him allowed against A’s es- 

aan” It was not shown that F had his claim allowed. 
eld: 

14. That E and F, as executors of A, might recover for the whole amount paid by them 
and the jury might infer that the payment by F was made for the estate of A.— 
W. & J. Hill vs. A. & A. Buford, Ex’rs. &++++ sescee coeeee coceee serves sovees BOD 

ATTACHMENT. 

1. A sheriff who has collected money on an execution, is not a debtor of the plaintiff in 

the execution before the return day of the execution. In such a case, the sheriff 
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cannot be gamisheed as a debtor of the plaintiff in the execution} nor can the mon- 
ey so collected by him be attached.— Marvin vs. Hawley et al++++ e+e sees bceee 
2. Van Arsdale & Warnock filed their petition for a mandamus to compel the judge of 
the St. Louis circuit court to quash certain attachments. The petition stated that 
Richards et al., as also some five other plaintiffs, had instituted suits by attachment 
against the property of one Berlin. That subsequent to the levy of these attach- 
ments the petitioners had also instituted suit by attachment, and had the same prop- 
erty attached—that the bonds of the earlier attachments were all void—that peti- 
tioners had moved to quash the attachments, and their motions been overruled, and 
that the property was not sufficient to satisfy all the claims—and prayed that the 
judge be compelled to quash the earlier attachments because of the defects in the 
bonds. 
Held: 
That under the act of 13th Feb. 1839, concerning attachments, the court may on mo- 
tion of the plaintiff, give leave to amend an insufficient bond—it matters not what 


378 


be the defect.—Van Arsdale & Warnock vs. John M. Krum, Judge, &c+-++++ «++ - 393 


3. That a plaintiff in one suit by attachment, has no right to resist another attachment 
against the same property.—-ib. 

4, Where a defendant is not served with process, and does not appear to a suit by at- 
tachment, the judgment upon publication of notice is a special one, and does not 
authorize an execution against any but the property attached.——Clark vs Holliday. 

5. If in such a case, a general judgment be erroneously entered, it will not authorize an 
execution except against the property attached —i), 

6, The affidavit on which an attachment issued, alledged that “the defendants were about 
to remove their property out of the State so as to hinder and delay creditors; up- 
on a plea in abatement to the affidavit, evidence of the indebtedness of defendant to 
plaintiff or others is immaterial.—Switzer & Harrison vs. Carson & Hays+++--+ + 


AWARD. 


1, An award made on a submission under the act of 1835, concerning arbitrations, is in- 
complete until signed by the arbitrators, and attested by a subscribing witness. 
Until this is done, its dalicery to the parties is nugatory. It may at any time after 
be done. The attestation of the witness may be made on the return day of the 
award, by the order of court.—Newman vs. Labeaume -oeess sees ceesee cove sees 

2. Errors of law, or incorrect conclusions as tu facts, are not sufficient to set aside an 
award. ‘There must be under our statute, corruption, partiality, or some miscon- 
duct of the arbitrators calculated to prejudice the rights of the parties.—7id, 


BAILMENT. 


1. As a general rule, a bailee may deliver goods deposited with him, to the bailor on his 
order, although they may have been sold by the bailor since his deposit.—Smith & 
Bell vs. Stephens --+-++- COCOEH COSTES CHOOT EE CHHEHS CHEETOS CHOEHE SHEERS CHHEEe HOR @ 

2. Where a bailee having a lien on goods, agreed with a vendee of the bailor to deliver 
them to him upon payment of charges, and then refused to comply with his agree- 
ment, and delivered them to the bailor, it is evidence of a conversion.— id. 


BILL OF LADING. 


1, A bill of lading partakes of the nature of a receipt, and of a contract. So much as 
partakes of the nature of a receipt, may be explained or contradicted by parol tes- 
timony.—Steamboat Missouri vs. Webb. --+* ebed cove coteee Bede codeee oedebe coos 


BOATS. 
- See Lien.—1, 2, 3, 4. 


- Under the statute of 1835, — proceedings against boats, it is not necessary 
that the complaint should follow the words of the statute.—Steamboat Reveille vs, 


wo nw 


702 


732 


29 


863 


192 


Calvin Case -seaee Chee ee Ce eeee COTEED CHEE ee SHEE Ee SHHEOE BEEHHS BEDEHS BHHHES FORO 498 


3. Limitation.—7 

4. What is appurtenance of a steamboat, is a question of fact to be determined by the 
jury.—Amis vs. Steamboat Louisa-++eoes sees coos 0 coccee cocese eoeees See 

6. Evidence showing that the keel-boats were repaired for the usé of the steamboat Lou- 
isa, and were used to assist that boat in navigating the river, although not original- 
iy constructed for the Louisa, was evidence to show that they were appurtenances 
of that boat.—id. 

6, The affidavit of the complainant in an action against a boat, stating “that the facts set 
forth in the complaint are true to the best of his kriowledge,” is sufficient. —Steam- 
boat Osprey vs. Upton Jenkins «+eeee Coes eee ee Ce eeee Ceeeedh Beeede Heeses SHRte8 
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7. A complaint against a steamboat alleging that “‘Richard Robertson complalns that 


James A. Payne, owner of the steamboat Blue Ridge, has a demand against the 
steamboat Time, on account of the wrong doing of Juhn H. Baldwin, the master 
thereof,” &c. setting out the destruction of a yawl, is insufficient. The suit can 
only be brought in the name of the person injured.—steamboat Blue Ridge vs, 


GE 


Steamboat Time «eee cove cece ssccce coccee ovces coccce secces seeces seeeee cocces G42 


8. The warrant of the justice set out that “Puyne complains that the steamboat Blue 
Ridge has a demand against the steamboat Time”—it contradicted the complaint 
and showed no right of action in Payne.—ib. 

9. A steamboat cannot under the statute sue for an injury done to her.—tb. 

10. Under the act regulating the collection of demands against boats and vessels, which 
requires suit to be commenced within six months from the time the cause of action 
accrued, the cause of action accrues when the materials are furnished, or the work 
is done.—Darby, adm’r of Garrison, use of Gist, vs. Steamboat Inda++ssee eeeees 

11. If a note be given for such work or materials payable more than six months after the 
work done or materials furnished, the boat is not liable 'o be proceeded againat un- 
der this act, within six months from the time the note shall become payable.—ib. 


BONDS AND NOTES. 


1. A note will not extinguish the original demand, unless by special agreement.—Steam- 
boat Charlotte vs Hammond. +-++ coos cove coccce soccce sees seccne coeres cece sees 
2. Although a note does not extinguish the original cause of action, but only suspends 
the right to sue during the time given in the note, yet a party cannot recover on 
the original contract without producing the note, or accounting for its absence.— 
Steamboat ‘ harlotte vs. Lumm, to the use of Hammond --++++ e+eeee coors t teeeee 
3. The discharge of the maker of the note under the bankrupt law, does not excuse the 
production ot the note —.b. 
4. A note payable to “A, agent of the proprietors of the town of S.” is payable to A 
individually, and not as agent.—Bryant vs. Durkee++++ see eseees sees even ceeeee 
5. A bond given bya collector is valid against him and his securities, although not ap- 
proved by the county court.— Moore et al vs the state +-++++ coos eeeeee eves toees 
6. Anote given to “R, administrator of theestate of H, dec’d.” is the individual proper- 
ty of R. The words “admioistrator,’’ &c. are mere descriptio persone —Thomas 
and Thomas vs. Relfe, adm’r of Hunter. see coe eseee cocece cone cee sees seeees 
- A negotiable note given by Liow to Siter, Price & Co., was placed in the hands of 
one Anilerson for collection—by him it was transferred to B. © H. to whom Ap- 
derson was largely indebted, and the amount placed by them to Anderson’s credit, 
upon their books. Held—that notice to B. & H. at the time they gave the credit 
to Anderson, that the note belonged to S. P, & Co. is sufficient to meke them liable 
for the amount and interest to S. P. & Co —Benoist & Hackney vs. Siter, Price & 


CO cceces SOHO ee CHEE CHET EOE CHEE CHEE e CHEE EEE HHS OHHH CHHS CHEE OHHH BHF BHEEEe 
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8. A note payable “‘in the currency of this State,” is payable either in gold or silver coin 
or in the notes of the Bank of Missouri.—Cockrill vs. Kirkpatrick.+++ +++ eeees 

9. A note payable “in the current money of Missouri,” is payable in gold or silver coin 
alone.—7b. 

10. Where a note is made payable “‘in the currency of the State,” it is not competent to 
show by parol testimony that it was understood by the parties to mean any other 
than gold and silver, or the notes of the Missouri Bank,—ib. 

11. Evidence—22, 25, 26. 

12. A bond or note not negotiable by delivery, which is transferred c Ragersaiog © may 
be paid by the maker after the transfer, before notice of the transfer given by the 
equitable assignee.—Heath, ise of Browder, adm’r, vs Powerse+++++ eseeee eoeee 

13. A note bearing ‘ ten per cent interest from date,” is to be construed as bearing ten per 
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cent. per annum interest from date.—Finley vs, ACOCK++++ee seeeee eee cere coves 832: 


14. Pleading—17, 18. 


CHANCERY. 


. Ageneral charge of a fraudulent combination, &c. usually inserted in a bill, is not 
sufficient ground to charge fraud; there must ve a specific allegation of fraud.— 


Sea 


Lewis vs. Lewis +++ee.e Ce eere CO8e ceeees C888 Ceeses eoecee C88 ove e secs cee eeeeee 18 


wo 


- Inadequacy of price alone, is no ground on which equity will relieve against, or set 


ss 


. Inadequacy of price coupled with circumstances which show oppression or command 
over the maker, will be regarded as a fraud upon him, and entitlehim*- se; 
equity.—ib. . w relief in 


Under the general prayer for relief, the court will i i 
Sy the ellagatince ve ans 4 ill grant such relief as is warranted 
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aside a contract.—Holmes vs Fresh --+sss coceee coos cone ceses S eeidiaced veczee « DOO 
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5. Jones, the complainant, had a judgment against one Hamilton. Myers was indebted 
to Hamilton, and one Huntington to Myers. 

A court of chancery has no power to compel Huntington to pay the debt of Hamil- 
ton —Jones vs. Huntington ++eeee sees eoeee e ccces cecce © cece ee eeccce cece oe cece 

6. Although replications are filed to an answer to a bill in chancery, all the facts con- 
tained in the answer responsive to the bill, must be taken as true, unless dispro- 
ved by competent proof.—Prior vs. Matthews++++ «+++ 

7. Although a party may have an adequate remedy at law, it does not follow that a court 
of equity loses its jurisdiction. There are many cases in which courts of law and 
equity have concurrent jurisdiction.—Berry vs. Robinson -+---- tees eee cece vee 

8. A being entitled to an interest in the estate of B, conveys his interest by deed to C, 
and dies. The deed being lost, C has his demand allowed in the county court 
against the estate of A. C then files his bill in chancery against the administrators 
of both A and B, and prays to have his demand paid by the administrator of B; or 
to compel the administrator of A to pay over the distributive share received of the 
estate of B. Held, that the bill is multifarious in joining the administrator of A, 
who has no interest in the proceeding against the administrator of B, and is bad on 
demurrer.—ib. 

9. Jones filed his bill in equity, in which he charged that he had purchased a tract of 
land, at a sale made under an execution, issued by the clerk of the circuit court, 
upon a transcript of a judgment of a justice of the peace. That the defendant in 
the execution had conveyed the land to one Marshall. That the deed to Marshall 
was fraudulent and void as to creditors. And was, though absolute upon its face, 
in facta mortgage. It prayed, 

First, To have the deed set aside. 

Second, To compel the mortgagee to account, and that complainant be permitted to 
redeem. 

Held: 

That the bill was multifarious, and that a demurrer would lie.—Jones vs. Paul, et al. 

10. That the questions as to the validity of the judgment under which the land was sold 
——the return of the execution issued to the constable—the validity of the execu- 
tion issued by the clerk—or the deed made by the sheriff, although made a part of 
bill, could not come up on demurrer; but must be decided by the circuit court when 
offered in evidence.—ib. 

11. A,as guardian of S, gave bond with Band C securities. Afterwards A conveyed a 
tract of land to his son D, who sold the same to E. Adied. Band C, his securi- 
ties, paid a debt due by A, as guardian, without suit, and thep filed a bill in equity 
against D and FE to establish their demand against A’s estate, to set aside the con- 
veyance from A to D, and from D to E, as fraudulent, and to have the land sold to 
satisfy their demand. Held, that there must be an administrator of A’s estate, and 
that he must be made a party.—Coates & Bartley vs. Day & Bennett----.- --+.. oe 

12, A, to: secure a debt due to B, executed a deed conveying certain lands in trust to C. 
C died, leaving heirs. In a bill filed to have a new trustee appointed, and the land 
sold to satisfy the trust, the heirs of C are necessary parties.—Fresh vs. Million-- 

13. The deed of trust being given, upon a condition and consideration not expressed 
in the deed, on a bill filed to have a trustee appointed, and the land sold, a court of 
equity will require the complainant to do equity, and if he have refused to comply 
with the condition upon which the deed was executed, equity will not lend its aid 
to enforce his rights. —ib. Pe we 

14. Courts of equity in this State, are not confined in their jurisdiction to cases in which 
adequate relief cannot be had at law. The 5th c!ause of 8th sec. of the act estab- 
lishing courts, R. C 1835, was not intended to restrict courts of equity, nor to take 
away any power usually exercised by them.—Clark and wife vs. Henry’s adm’rs-. 

15, Courts of equity have jurisdiction of a bill charging an executor with waste in not 
accounting for property which had come into his hands, although a final settlement 
had been inade with the county court,—ib. Dat ; 

16. In such a proceeding, neither the heirs of the testator, nor the administrator de bonie 
non, of his estate, are parties interested.—id. : allie al 

17. Although slaves are personalty, yet they are regarded as of a peculiar and distinctive 
character, and would not be embraced in a general bequest of personal property, 
unless the intention of the testator were plain and manifest—hence it was held, 
that a clause in a will in these words. “My crop of grain, farming utensils, and 
household and kitchen furniture, and stock, all of which I want valued and acted 
on according to law, after my affairs are settled, then if there is a residue from hire 
of negroes, crop, &c., I wish to be given to Eleanor Irwin,” could not be constru- 
ed to embrace a slave born after the death of the testator.—ib. 

18, A purchaser of school lands cannot be relieved in equity agaist the payment ofa bond 
given for the purchase money, on the ground that a mujority of the householders of 

the township did not petition the county court for a sale of the land—nor because sixty 

days notice of the sale was not given. —Bogarth vs. Caldwell co++++ esrere «ve 
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19. Where a bill seeks a specific performance of a contract, which appears from the bill y 
self to be within the statute of frauds, it is a ground of demurrer.—Chambers, et al. vs 
Lecom tee. POH CHHHEE CHHS COEHEE CHEE CHSEEE CHELESH CHESS CHES. CHES Beeeee eeesce 
20. A verbul agreement that A will convey a tract of land, and pay asum of money to B, in 
consideration that B shall make a deed contiiming 4 sale of another tract of land to C, 
although executed by B, is within the statute of fraucs, anda court of equity will not 
compel A to verform the contract. ‘The execution of the deed of confirmation hy B 
is nota part performance which takes the case out of the statute.—tb. 
. Where the proper partiesare not made, and it does nut appear on the fave of the bill, it 
should be shown by plea. If a complainant assigu his interest pendent lite, the as- 


tne 


GE. 


566 


signee must be brought in by motion.—Gamble & Johnston vs. Johnson, et al-+++ vese 597 


22. An omission in an auswer to deny a fact charged in the bill, is not an admission of che 
fact, butit must be proved, Omissions and evasions in an answer are, however, proper 
subjects of animadversion, and calculated to weaken the furce of the answer.—ib, 

23. When an answer is contradicted in one important particular, it is deprived of the weight 
given to an answer,—¢b. 

24. It is improper to instruct a jury that they must believe the answer, unlessthey believe 
that the respondent **swore fal-ely.”’—ib. 

25. The making of issues in a proceeding iu chancery, isa matter of discretion with the chan- 
cellor, and should never be ordered, When, in the opiuion of the chancellor, the an- 
swer is entitled to the same weight as two witnesses, or one wituess and corroborating 
circumstances —ib, 

26. When an issue is made, the answer is not evidence for the defendant, unless so ordered by 
the chancellor, or read by the plaintiff as an admission.—i) 

27. An answer not responsive to a bill is not evidence, when replied to, nor is a fact stated 
by a party, but not upon his own knowledge, entitled to the same weight as one stated 
upon his personal knowledge.—ib. 

28. This was a bill in chancery, filed by the wife against her husband, and the adin’r of her 
father’sestate. The bill alledged that the father of complainant had by deed convey ed 
to the complainant, as her separate property, for her separate use, three slaves: that she 
had taken possession of said slaves, and hired them out, but that her husband had ob- 
tained possession of them, and held them as his exclusive property, and had ‘‘given 
out in speeches”’ that he intended to sell said slaves and convert the proceeds to his own 
use. ‘The bill also stated that her father had devised to complainant and her sister sev- 
eral other slaves. and that her said husband had stated that on a distribution of the es- 
tate, he intended to get possession of the slaves, “‘and run them out of the State.’ It 
prayed the appoiniment of a trustee, &c. 

Held: 
That the husband is at Jaw the trustee of his wife’s property, unless the instrument vest- 
ing the property in the wife appoint another trustee —Freeman vs Freeman & Challis. 

29, ‘That the bill shows no ground for the interference of a Court of equity. It is notalledged 
that —— is insclvent, or the property such as could not be compensated in cam- 
a es.—2 . 

30. The bill does not alledge that the complainant believes the husband will carry his threats 
into execution, —ib. 

31. When it is attempted to set up an equitable title against a legal title, accompanied with 
long continued possession, the equity must be clearly proven.—Richardson, et al vs. 
Robinson, et al eves POCO CHEHHEE COTES CEHOHE CHEHOEE CHEEES CEOS SHES CHEESE OOOO ® 

32. Parsons bought a tract of land from Gibson, for which he paid $50, and gave his note for 
$300. At the same time P. executed to G. a bond, conditioned to re-convey the 
land if G should refund the $50, and deliver vp the note ona certain day. The 
note was fraudulently assigned by G., and while thus in equity belong'ng to G., Parsons 
was garnisheed on a judgment against G. After the garnishment the note and defeas- 
ance were assigned toSteele- ‘This was a bill filed by Steele to compel Parsons to re- 
convey. 

Held: 

Tnat Parsons being compelled to pay the judgment against him, as garnishee, the note 
in equity being the property of G. at the time of the garnishment, any subs:quent trans- 
fer cannot, in equity, affect the right of Parsons to use the judgment against him as a 
defence; and the bill ought to be dismissed. —Steele vs, Paisons.+++++ esesee eves eee 


CONSTABLE. 


1. A person specially appointed constable, under the 20th section 2nd article of the act to 
establish justices courts, and to regulate proceedings therein, R. C. 1835, is to be re- 
garded as a deputy of the proper constable, as to the lien of executions in the hands of 


the proper constable «+ Jones vs, Hoppie «+++ POC He Cees ee Beeese Seesee FHF CORE 173 


2. Itisuot necessary that a constable’s bond should specify the township for which he was 
elected. A bond in which the name of the township is left blank, is valid.— State of 
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Missouri to use of Mitchell, vs. Kirby «+++ 06-8 COCR Coeses Geese seeree OF88 Core ooee 29 
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CONTRACT. 


i Where a party soid an improvement on the public land, representing himself as entitled 
to a pre-emption on the land, although it appears that the vendor had no pre-emp- 
tion, the vendce cannot recover as for a tailure of consideration or fiaud, unless it 
appear that the vendor was guilty of a fraud, or that the vende has sustained some 
loss. —Santord vs. Justice --sees CO Oe OOo Cece ee CO0e POOH FHOe Consens 2208 CHS seeses 

2, If a person hire a slave for a year, and the slave dic during the time, the hirer is bound 
for the hire enly to the time of the death.— Dudgeon vs, Teass-++see eves cove cesses 


CORPORATIONS. 


1. A provision in the charter of a corporation, which requires, that ‘‘all rulesand restrictions 
made by the board of directors, concerning the transfer of stock, shall be subject to 
the general law of the State,” does not require such rules and restrictions, to be consis- 
tent with, aud in conformity to, the general lew governing the subject matter, to which 
the rules and restrictions apply. It only means that such rules and restrictions shall 
not contravene the general law of the State, other than that governing such matter, as 
the rules and restrictions are intended to govern, and shall be reasonable.—The St. 
Louis Perpetual Insurance Co. vs. Goodfellow +++ sees sees coos veeeee coseee soveee s 

2. The provision of a charter declaring the stock of the corporation personal property, and 
authorizing the board of directors to make rules and regulations, concerning the transfer 
of the stock; subject to the general law of the State, authorizes the board to adopt a 
rule prohibiting the transfer of stock, until ali debts due by the owner of the stock to 
the corporation sha!! be paid, although such rule is inconsistent with the general law 
of the State geverning the transfer of personal property.—ib. 

3. Theword indebted’? when used in a by-law or charter, restraining a stockholder from 
transferring his stock, while indebted to the company, applies to debts to become due, 
as well as to those du», and to those in which the stockholder is surety, as well as those 
in which he is principal. —ib. 

4. A transfer of stock, made according to the general law governing the trausfer of personal 
property, is good between the parties, though it be not as against the company.—ib. 

5. The by-laws of a corporation must not be repugnant to its charter.—Carr vs. The City 
Of St. Louise cee cove coos cove cove cove cevcce sees coed cece cecees C80s CEEe Ce88 Cees 

6. The charter of the City of St. Louis establishes the office of Recorder, and fixes his fees, 
and the corporation ean pass no by-law reducing his fees, or depriving him of them in 
any case in which, by the charter, he would be entitled to receive them.—ib. 

7. A provision in the charter, by which the corporation is empowered to fix the compensation 
of its officers, does not necessarily carry with it the power to take away fees allowed 
by the charter.—ib. 

8. A certificate of deposit to “S. B. Knapp, Cashier,” although the funds deposited be shown 
to belong to the Bank of which he was cashier, may be transferred by Knapp. And 
when transferred, even in bad faith by Knapp, if they come into the hands of an in- 


149 


190 


nocent holder, he will hold them against the Bank.—st. Louis Per. Ins. Co. vs. Cohen 416 


9. A foreign c rporation may be sued in the courts of this Stite by attachment.—id. 


10. A corporation may be summoned as a garnishee, and its answer be verified asin chancery.—4/.. 


11. The legi-lature has power tv alter, or abolish any public municipal corporation.—The City 
of St Louis 76. Russell eee CeCe COLE Oe CEO O Oe CHF COS CHS OHSS OHSS Bree CHES CHEF 

12. It is :ot necessary that each member of such corporation should assent to an alteration of 
its charter: it is sufficient if a majority «ssent.—ib. 

13. In making such alteration, however, the legislature cannot disregard vested rights of in- 
dividuals or corporations. —ib. 

14, The act of 1241. altering the charter and extending the limits of the city of St. Louis, 
being accepted by a majority of the citizens of St. Louis, although such exiension were 
against the consent of those included in the city limits by the extension, is constitution- 
al.—t. 

15. Corporations have only such powers as are specially given by their charter, or are neces- 
sary to carry into effect s»me specified power.—ib. 

1%. Although the provision in the charter of 1811,which gives to the City of St. Louis power 
**to levy and collect taxes upon all persons and property made taxable by law for State 
purposes,” may give room to doubt the power of the City to sell land for non-payment 
of taxes, yet the 8th section of 6th art, of the charter recognizes the power, and leaves 
no room to doubt, It provides, “That the mayor and city council shall have power by 
ordinance to direct the manner in which any property, real or personal, advertised fox 
sale, or sold for taxes by authority of the corporation, May he redeemed.”—ib.. 

17. Where a city charter gives the power to the city to license and tax ferries within its limite 
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unless by the charter an exclusive richt be given, the right of the State to license ani. — 


tax the same ferries, is not taken aw: y.—Harrison vs. The State Pees cose coe coee oe ve O28 
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18. The City of St. Louis has not by its amended charter of 1843, an exclusive right to license 
the ferries within its limits. —tb. = 

19. The clause inthe charter of Jefferson City, which gives to the mayor and board of alder- 
men, power to “regulate the police of the city,” gives them no pewer to pass an ordi- 
nance for the putishment of indictable offences, —Jefferson City vs. Courtmire ooeeee « 

20). By thechurter, the aldermen have the same criminal jurisdiction as is possessed by justices 
of the peace under the gencral law.—ib. : 7 


COSTS. 


1. Where a prisoner is conyeyed from one county to another on a change of venue, in a crim- 
inal case, the latter county isbound for the cost of the prosecution whieh may be tax- 
able against a county, in the same manner as if the cause had originated in such county. 
—Berry vs. St. Francois county sees ceceee oeee cece cecnee cone cece eee cease cesses 

2, Where guards ure summoned for the safe keeping cf a pris uer contined in Jail, the county 
court has no power toretuse to allow the custs, for the reason that the jail was suilicient. 
The law vests the discretion of employing guards iu ccrtain officers, and their disere- 
tion cannot be questioned by another utbunal.—ib, 

3. Under the act of 27th February, 1848, sup; lementiry to act concerning costs, of same 
date, a prosecutor is notjiable for costs in any capital cascyor in any case punishable by 
imprisonment in the penitentiary alone.—Ex-parie Cainesss sees + coos coos sreeee 


COURTS. 


1. The courts of this State are bound to take judicial notice of the laws of France and Spain, 
which were in force in tlis State when a part of the territory of these governments.— 
SENSI DAE UBIWD 6 oh aloha asi eee a See <5 56050 one! ssc5 060% oan cee: seseisece ocaen's 

@. They will not take notice of the lawsof Cacada.—ib, 

3; The act of congress, which authorizes the register and receiver to decide upon pre- 
emption rights, makes their decision final, until reversed by the Commissioner of 
the General Land Office, or the President —Lewis vs. Lewis+-++.+ +++ esceee eves 

4. A State court wi.] not interfere to set aside their decision, unless it be affected with 
fraud, or coupled with atrust. It has no right to inteifere with, or to control the 
officers of the general government in the disposal of the public lands.—ib. 

u. Will a court, in any case, interfere, until a patent issues, the President of the 
United States not being compelled to issue a patent to the holder of acertificate, but 
empowered to issue to the rightful clain.ant?-—ib. : 

5. Eut where a paity claiming a right under the act of the Federal officers, calls upon 
the State courts to aid him in depriving another of a right conferred by the laws of 
the U. S., although no title have passed, they will interfere, and determine the 
rights of the parties. As where A, claiming under a certificate, brings ejectment 
against 4 who is entitled to a pre-emption to the land, B will be protected in his 
right.—ib. 

6. The judicial acts of executive and ministerial officers, are not considered as judg- 
ments, from which there is no relief, but by appeal, writ of e:ror, or of false 
judgment. ‘lhey are only acts which may not be performed by deputy.—ib. 

7. When a survey is made by the officers of the United States. and there is a contest 
between the Un. ted States and the grantee. the State cour<s wili not interfere. But 
when the rights of others are involved, those rights will not be permitted to be 
divested by the Uni ed States, or its officers.--Ott vs. Soulard soseee ees veeeee oe 

8. The courts ofthis State are bound to take judicial notice of the Spanish laws in 
force in this territory.—ib. ¢ 


DEED. 


1. A deed conveying a lot of ground, and describing it as ‘“‘with a brick tenement 
thereon,’ does not contain a covenant that such a tenement was on said lot. The 
words are merely descriptive. See Ferguson vs. Dent, 8 vol. Mio. Rep. Dryden 
Vs. Holmes «eee voce coos cece cere cect cone oe ne creees seas cece ores seen ee eee AO8e 

2, Ejectment--12. ; : 

3. Mere declarations, or a promise upon some contingency to make a deed of aflirm- 
ance, will not affirm the deed of an infant—Cilamorgan et al. vs Lane+++--+++see 

4, A deed conveying “ell the right, title, claim and interest (of the grantor) both at 
Jaw and equity, to Block No 25, which property formerly belonged to J. C., and 
was handed down from himto his children, and willed by his son Cyprian to the 
said—(grantor)”—only conveys the interest which the grantor had in Block 
No. 25, under the vill cf Cyprian ; it appearing that the grantor had also an 
interest in said block derived from his mother, distinet fom that under the 


will —ib. 
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PAGE, 
‘. McConnell purchased a lot from C. and had his deed filed for record on the 26th, © 
Lane having purchased the same lot trom U., takes a deed, and has 1t put upon re- 
cord upon the 27th. Me -onneil has a new deed made on the 26th, and recorded 
on the 27th, after the filing of Lane’s d-ed for record. Lane bad notice of the 
first deed to McConnell, but not of the second. Held: That notice of the first 
decd is no notice of the second. The record is not under our statute notice of a 
sale, but only of the conveyance --ib, 
Qu. Cana deed which has been delivered up by the grantee to the grantor to be 
a and has accordingly been cancelied, be afierwards set up by the gran- 
ee? ib. 
6. It is not necessary that an officer in certifying the acknowledgment or proof of a 
deed, should use the exact words of the statute. A substantial compliance with 
the statuie is sufficient. As where the statute requires the officer to ceit.fy that 
the person acknowledging a deed “was pe so.a.ly kuvown to him,” it is sufficient 
if he certity that‘ he was known to him”-- Alexauder & Betts vs. Merry -+++++ + 510 


7. A sheritf’s sale is within the statute of frauds, and until a deed is executed the fee is 
in the debtor--ib. 

8, Although a sheriff’s deed is within the statute of frauds, yet a sale by a sheriff is not 
void, although no deed or memorandum in writing be made. When a deed is made 
it will relate back and take effect from the sale.-ib. 

9. Such relation back will, however, only affect parties ot privies to the sale, and will 


not at law hold against a stranger--+ib. 
10. A claim was presente: te the recorder ot land titles for confirmation, and it was sup- 
posed to conflict with the st. Louis Commons. ‘The claimant abandoned so much 
of his claim as contlicted with the commons, and had a confirmation for 30 arpeuts, 
that being considered as the amount of the excess not conflicting with the com- 
mons. ‘he act of confirmation stated :‘that only so much was abandoned as lies 
West of the line of thecommons.” Held, that the confirmation was not jimited in 
quantity to 30 arp-n‘s, but embraced all the claim not included in the commons; 
the quantity is mere description, which must yield to other matters of description. 
Ott vs. Soulard es oc -- ccce ccce ce cove 0008 cco cocnee cee cree cs cc ccde cecces cess HYD 
il. A voluntary conveyance without consideration, or merely for love and affection, 
made by one who is insvlvent, is void as against creditors, altacugh the grantee 
were ignorant of the insolvency, and innocent of the traud--Gamble & Johnston 
WS. SONNSON 0cce 00 00 0000 00 0000 cece 0s 1013 00 c8ee Oe cecces cess 20000 cccesecccsss HOT 
12. The law presumes an erasure or interlineation to hive been made before sigaing an 
instrument, usless the instrament be suspicious upon its face. If it be so con- 
sidered by the court, no presumption is raised, but the question i» to be submitted 
to a jury—Matthews vs. Coaltersses ce cceeee socsee cee eee cececees sees se cees ee 696 
13. The recitals in a sheriifjs deed caunot be contradicted by parol evidence—Reed vs, 
Austin’s heirs ce . 00 cose 0000 cence 0000 cece cece 00 cers te 0008 0004 eee cece ceenne F439 


DEMAND. 


1. Officer--2. Trover-+2. 

2. A principal cannot maintain an action against an agent for money collected by him 
until a demand is made--Cockrill vs. Kirapatrichk +++ sees cece cece eeee cena ee 2 + 688 

3. Whether a demand has been inade, is a question for the jury. It may be shewn by 

circumstances --ib. 


DIVORCE. 


In a suit brought by a husband against his wife for divorce on the g:ound of habitual 
drunkenness for more than two years, the wife may recriminate, that he has been 
guilty of adultery. And suci fact being found will prevent his getiing a divorce. 


Ryan vs. Ryan. +++eee ‘et cd Siew 6 Cad SEAL 0 OURS MAREN S AAO SR REET RE, ORES oe Oe 


DOWER. 


— 


1. A widow is entitled to dower under the Ist section o! the act concerning dower, R. 
C. 1835, p. 228, unless she elect to take under the 3rd sec ion of sane act. He 
right is absolute until divested by election—!1 imil‘on, adm’r of O? Niel vs O'Nie! 10 
It is not necessary that a widow should file a reiunciation as provided in 10th sect, 


of the above named act, except in cases in wiich real estate has been devised t: 
her, to entitle her to be endowed under Ist sect-+ib. ; 
3. The assignment of dower in leasehold estate, under the statute, is governed by the 


same rules which prevail in estates of inheritan: e--Rankin, Flair & Gantt .s 
Oliphant and wife Cbvimee Fee eee FOES CHE Ee eee HHFs FH oe HEH CHES HESHED CHHS oeeees 237 
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4. If the husband die seized, the widow is entitled to be endowed of one-third of the 


land at the time the dower is assigned as well against a purchaser under a sale by 
order of a court, as against the heir--ib. 


5. Tou: temps pri t, cannot be pleaded by a purchaser under such sale, to the petition 


of a widow forher dower But she is entitled to reeover dani ges from the death 
of her husband, and no demand is necessary. --ib. 


Assumpsit.-3 
‘the stat of West, 2, concerning dower, was never in force in the Territory of Mis- 


4 


souii; its provisions were incorporated -iuto the law of this State in 1825--La- 
compte vs. Wulshetal. -+---+-- br iomins slow e Ges Wie iuen® wes sees * @60s.ceieie sis 


S. A petition for the assigument of dower, aliegingthat the husband died seized of the 


‘and, and that his estate was an estate of inheritanee, sufficiently describes the 
character of the husband’s title, as a fieehold of inheritance--ib. 


9%. Where there are several defendants in areat aetion, as in a petition for the assign- 


ment of dower,a verdict in favor of ove defendaut upon his separate plea, will not 


avail another defendant, against whom a judgment by default has been rendered. ib 
10. Wherethe verdict, upon the is-ues joined on several pleas in bar to a_ petition for 


dower, found thaithe petitioner had left her husband, and lived in adultery with 
one L., but had not left her husband and hved in adultery with L. since 5th Feb’y 
1825, and did not find whether the petitioner had ever been ree me:ied to her hus-~ 
band, the court could render no judgment, but must award a repleader --ib. 


EJECTMENT. 


1, A by deed, conveyed atract of landto B. &8¥ a postseript thereto, A bound himself 


to deliver po-session on specified day. and further agreed thatin the event of a 
failure so to deliver possession, B reques‘ing it. he woald pay all damages, &e., 
sustained by such fai ure. Held—that in ejectment brought by B, it was not ne- 
cessary to shew a request, but that the last agreement did not affeet the agreement 
to deliver possession--Raymond vs. Jewell eces coos eres ve coos weve cees wocves ve 


2. A bond from B to H, by which 8 agreed to convey the land to H, on payment of a 


stipulated sum, ona ccrtain day; providing that ifthe money were not paid onthe 
day fixed, the bond should be void, and giving to H_ possession until a faifure to 
pay the purchase money He d—not sufficient to establish an outstanding tille in 
H, without proof of payment at the day fixed--ib. 


3. The first section of the act of Congress, of 13th June, 1812, disposes of all lots, 


which had been inhabited, cu'tiva'ed, or possessed prior to Dec’r 1803; and was 
intended only to settle cl ims, rigats, or titles, origina'ing under the Spanish gov- 
ernment-- Trotter vs. the Boardot President and directors of St. Louis Public 


Schools +--+. COCO © cee CHESS COS CHES Ceeeee SHEESH SHEET CHHEHHHE THK THOT SESE He 


4, The second section was intended to make a donation, andis not confined to the lots 


mentioned in the first section, but reserves for schools, all the land embraced in 
the outboundary directed to be run in the first section, and not rightfullty owned 
or claimed by private individuals, or held as commons belonging to some town or 
village, or reserved for millitary purpose--ib. 


5. Under the second section, neither occupancy nor possession prior to Dec’r 1893, is 


necessary to establish a cown lot, o: out-lut of a town.—ib. 


6. Plaintiff claimed under a sale by execution issued on a judgment rendered June 25th 


1835; defendant, under a sale made under a decree rendered June 1ith, 1835, on 
a bill to set aside a deed of trust as fraudulent and void, bearing date 3rd April, 
1832, conveying the land in dispute Held, that the record of the judgment, and 
derree for the sale of the Jand, is conclusive evidence that such proceedings were 
had, and of all the consequences thereof, and is not res inter alios acta, although 
plaintiff were no party to the snit.—Jones et al vs. Talbot and Fox-+++++ e+e sees 


7. The tile of the purchaser under the decree, is not affected by fraud in making the 


deed, so set aside by the decree.—ib 


8. Nor would such title in an innocent purchaser, be affected by fraud and collusion in 


obtaining the decree he no’ being a party thereto.—ib. 


%- An app'ication to a Register, and a deposit of money with him, in the absence of the 


R: ceiver, can give no right in law or equity to the land applied for.—Groom vs. 


Hilleceeee eee CESS CHER EEH SHHHHES SCHHSEHE FCHHEHE CHF SHH CHS SESS CHEE BHEE OHEEEE 


10. Of two certificates of entry, no patent being issued on either, the oldest will hold 
,the land, there being no evidence of fraud, illegality, or irregularity in the en- 


try —ib 


11. Evidence that the Commissioner of the General Land Office had cancelled the first 


entry. no patent being issued on the second, will not affect the right of the party 
claiming under the coldest entry—ib. 


12. Under the act of Februar, 1, 1817, and De-ember 6, 1821, requiring certain deecs ‘o 


be recorded within three months, it i: sufficient if they were filed’for record in 


that time.— Harrold and wife vs. Simonds & Bailey +++ COCO Coes Coes Bees FHHe CHER 323 
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A confirmation of land by law is equivalent to a patent. And after confirmation is 
made, the Uniied States cannot divest the title by giving a patent to another.—ib. 
A vendee may dispute the title of his vendor in an action of ejectment. His pos- 
session is adverse to that of his vender, and be may set up the statate of Jimita- 


tions, in bar of an action founded on his vendor’s title.-—Maclot vs. Dubreuil++++ = 


What constitutes adverse possession, is a question of law—the facts to establish that 
possession are however te be found by the jury.—tb. 

The certificate of the Recorder of Lana Titles, 1s prima fucie evidence of title, and 
dispenses witi the necessity of proof of the facts upon which the Recorder was 
required to issue his certificate.—ib. 

A person whose only title is naked possession, cannot defend against the certificate, 
by showing that the facts upon which the Register issued the certificate did no: 
exist——or that the requisites of the statute were not complied with.---ib. 

The act of Congress of June 13, 181 , contirmed the lots to the claimants, and the 
certificate of the recorder is only evidence of that confirmation.-—Montgomery « 
Wife vs. Landusky sees cece oe 6 ccee ce ccee cece cecene connee cone seen cece cone sees 

Although the recorder’s certificate be prima facie evidence that the person to who: 
it was issued was entitled to the lot confirined, it may be rebuited---ib. 

A certificate issuea to the legal representatives of A, when A had, before the certifi- 
cate issued, sold the jot to B, will nei operate to the benefit of the heirs of A---ib. 

When a patent is issued, by an officer who has authority to issue it, the law presumes 
that all the prerequisites necessary to its issuing have been complied with; aud ir- 
regularities in the acts of the officer caniot be enquired tuto, except upon a direct 


application by the U. S. to vacate it--- \ilison vs Hunter --+++. ee eres cere ee reseed 


The receipt of a receiver is prima facie evidence that the law has been complied with. 
It does not, hewever, stand upon the same footing witha patent, and it may be 
shewn by parol evidence to be void---ib. 


+ 


. Land to which A was entitled to a pre-emption right, could net be entered at private 


sale by B; and A having applied to prove his pre-emption right, and being pre- 
vented by the officer, under the impression that the land was not subject to pre- 
emption, an entry of the land by B while subject to the pre-emption of A, 1s 
void---ib 

A pre-emption right need not be proved up, and a certificate thereof obtained, to en- 
able the party to defend in an action of ejectient.---ib. 


ERASURE. 
Deed 12. 
ESTOPPEL. 


All the parties to a deed are estopped from denying the recitals therein.---Dick:on 
vs. Anderson & Thompson-es sere ces cece cece cece ccs cece even cece cece cece ee 


. The recital ina deed of conveyance of the paymeut of the consideration, is in the 


United States held to be an exception to the rule.---ib. 
Will 2, Merger 


EVIDENCE. 


Garnishee 1, Lien 4. 
A survey made by an officer authorized by law, is prima facie evidence, and cannot 
be questioned by a mere trespasser.--- Trotter vs. Board of St. Louis Public 
Scheols.---« OOO Ce He CHEE CHEE PETE EE HE EOE OOHE HHS SETH EHH HOH HEHEHE SHH EH Ee 

Ejectment 6. 

Parol evidence is admissible to prove who is principal, and who surety, to a bond or 
note,in a suit at law---Garret, et al vs. Fergusoi’s admrsee +e eee cece cere cece eees 

In a suit against several, one is not competent to prove that he is principal, and the 
other sureties, so as te release the sureties. He is interested; his liability in the 
event of a recovery against, and payment by the sureties, being greater than it 
would be to the payee of the bond or note.---ib. 

In an action of assumpsit upon a bill of exchange by indorsee against maker, evidence 
to shew that the bill was obtained fraudulently, or without consideration, and that 
indorsee was privy thereto, is admissible.---Fisk vs. Colling.+++ ++++ see sees sees 

The admissions, or declarations of a person holding another in slavery, as to the res- 
idence of the slave in Illinois, cannot be given, until a foundation for such testi- 
mony islaid by proofof such residence with the consent of the owner.—Robert vs. 
Meluven.- ee CeO eS SHH SS eee CHHHEHSSHHH Se ereeFeF SSS SHES Ht SF SHH SHH HH HHH Bees 

Bills of Lading 1, Ejectment 16. 

Judgment rendered against A, and confessed by B, in a Justices’ Court on a bond pur- 
porting to be executed by A and B; onan appeal to the Circuit Court by A, in 

which B did not join, held, that B was a competent witness to prove that A did 
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execute the bond.—Coons vs. Green, adm’r of Jonese+++ssseseeeessceeeereeeeeeel 97 


. The tabular statement of the books of the Recorder of land titles, shewing the con- 


firmation of a lot, its size, &¢c., are admissible as evidence.—Biehler and others vs. 
SPOOR ss 6 5 n10s 00:5 ssn 0.0 «0 0 0)sip0'0\s 0.010 0510 wb 2010 60 4010's b400 0 00.06 0000s 00 0sine oe 00 G43 


. Evidence of occupation, cultivation and possession of a lot, previous to 20th Decem- 


ber, 1803, shewing a right to a confi: mation, are as good evidence as the certificate 
of confirmation—ib. 


. Sworn copies of written instiuments are admissible, when the originals are beyond 


the jurisdiction of the court.—St. Louis Perp. Ins. Co. vs. Cohen++++ e+ cere sees eed 


- Av article in a newspaper published by A and B, written by A, can not be read in 


evidence as an admission of, B.—Cox, et al vs. Whitney-+-++ee cece cece cece ee e527 


. Assault and Battery 1. 


A witness wio has no legal interest in the event of a suit, is competent, although he 
may expect to be benefitted by the judgment. His interest must be a direct and 
certain legal interest and not contingent.— Warne vs. Prentiss-«+++++eee+eeeeees 540 


. In an action tor use and occupation under our statute, a parol demise is evidence of 


the quantum of damages.—ib. 


. If no plat, or a defective plat of the survey of a grant, be filed with the recorder, the 


pla! recorded in the books in the surveyor generai’s office may be resorted to as 
MAREN DRL HER SERRA Go's Siesae Rh sods <nceue Se'ebeu. abaBse S6CS0 coscge co¥e 00 3D13 
The plat in the surveyor general's office isnot better evidence than that filed with the 
recorder—it is only auxiliary evidence.---ib. 
The declarations of a vendor, before he purchased the lot in dispute, are not part of 
the res gestw, and are not admissible as evidence of the cousideration of the sale 
from him to his vendee, though they are evidence to shew his indebtedness tv his __ 
vendee.---Gamble & Johnston vs. Johnson -ceee csccee sovcce soccee coccce snes oe tts 


- A letter writien by a vendor after a sale by him, is evidence against him, though 


never seu’ to the person to whom it was directed; but it is not evidence against the 
grantee.---ib 
g . 


- The declarations of a grantor made at the time of executing a conveyance, are part 


of the res geste, and are evidence to show the intent of the grantor in executing 
the deed, as against him, and all persons claiming under him.---ib. 

In an action upon an assigned note, the assignment must be proved---Simms vs. Law- __ 
TENCE, ASSIZNEE ++ eoee coves cove eee eee cece woes wees wove woes ooee core eos sees osee i 


. The contents of a written instrument cannot be proven, until the loss or destruction 


of the instrument is proven.---Cockrill vs. Kirkpatrick «+++ e++- esse eres cece cece -688 


. What is sa:d by those holding an instrument of writing, at time of soliciting, or 


permitting persons to sign the instrument, is evidence of its contents.---Mathews __ 
AP MIRUEDE oe ieee Go siina sone Seiscus monroe? sienbslau.secn ec ee sss cose su 0ees4- +30 00 


25. In an action upon an assigned note, it is only necessary for the plaintiff to offer prima 


facie «vidence of the assignment, to entitle him to read the assignment in evidence 
to the jury.---Powell vs Adamse.++ sere seecseecceececsccee cose cose cone sees 8408 
Proof that the maker had admitted the assignment, is sufficient evidence to authorize 
the plaintiff to read the assignment in evidence.---ib. 
The declarations of a person in possession of property are not admissible as evidence 
in his favor, or in favor ot those claiming under him to shew titleinhim.—Turner 
VS. Belden, adm’r, +++ oe cees cone cee se ccce coccce wore cece eeseee vane core cece 787 
The declarations of a party not made under oath, are not admissibletocorroboratehis 
evidence cn oath.—Riney vs. Vanlandingham. «+++ +++ s+++ eeee sees seen cece cere BU 


EXECUTION 


1. When an execution is sued ont upon a judgment within a year, another execution 


may issue at any time, without a sci f2.—Clemens, jr. vs. Brown, sr. and Bruwn jr. 709 
FEES. 


The collectors are entitled to a fee of twenty-five cents for each tract of land or 
town lot “bid in’’ by them fur the State at the sales for taxes, under the act of 1845, 
providing for levying, assessing and collecting the revenue—Ex-parte Tate. +--++- 660 


FIXTURES. 


Sheds erected upon posts sct in the ground by a tenant, for the purpose of making 
brick, are fixtures; and although they may be liable to be removed by the tenant 
during the leese, upon the-termination of the lease vest in the landlord.—Beckwith __ 
adm’r vs. Boyce. +eeeee OOSO Soccer C080 cosece 6000 000000 Seccee cooces scce 9008 08 5ah 


FORCIBLE ENTRY AND DETAINER. 


1. Under our statute, a mere entry upon land and cutting timber is not of itself sufficient 


to sustain an action of forcible entry and detainer.--Rouse vs. Dean. ++++ +++ +++ 24 


FRAUD. 
Ejectment, 7,8. Chancery, 20. Deed, 11. 
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GARNISHEE. 


1. The answer of a garnishee is evidence in his favor, until disproved —McEvoy to use, 
&c. v8. Lane X% McCabe, ose cece cree coccce vovcee covece ceecee ceccce soc ceeees 
2. Vhe answer of a garnishee is not governed by the rules ef technical pleading.—Ash- 
Dy V8. Watson. «oe cove ccs 000s cece cece 0008 000e cece cece es nens cece cece 0008 cscs 

3. A garnishee in his answer stated, “that he had purchased a note of a certain date, and 
amount, given by defendant in execu ion, and assigr ed to the garnishee before he 
Was summoned, and therefore he owed the defendant in execution. nothing.”’ This 
will authorize the garnishee to prove tha! he had a bond, ox any other claim against 
the defendant, exceeding his debt to the defendant.—ib. 

* Attachment,1. Corporations, 10 

- A garnishee can take no advantage of any error in the proceedings against the defend- 
ant, if the court have jurisdiction of the cause—St. Louis Perpetual Insurance Co. 
Wile MOOR ics-6.c.0e, 6'5'510ls 4.0/6 Wace 0th cieidie ciaieicicjc Suis e100. sieibincis Sclnnsis) eRe Codeue eee 

6. The answer of a gainishee may be disproved by evidence of his declarations made 
prior to the making his answer—Stevens vs. Gwathmey, et ale+++ +++ sees eee: 

. Where the answer of a garnishee denies his indebtedness to the defendant, if the an- 
swer be found untrue, ihe garnishee is liable for inte est upon his indebtedness ; 
but where a garnishee admits his indebtedness, and avows his readiness to pay 
whenever it shali be determined by the court to whom he is liable, he is not bound 
to pay interest—id. 


Ce 


~2 


GUARANTY. 


McCourtney applied to Rankins to purchase lumber for building a ferry boat. Rankin 
refused to credit him without security. McC. mentioned the name of Childs as 
security. C. was accepted as sufficient. A few days after McC. presented a bill 
of the lumber, in Childs’ handwriting, at the foot of which was written: 

‘* Messrs. Rankins will furnish the ab ve bill as soon as possible, and I will order 
what more I may want for my boat in a short time. James McCourtNry.” 
““T hereby guarantee the payment of the above bill. January 29, 1842. 
Wn. Crunps.” 
It was also in evidence that the lumber was delivered, and that whilst the boat was 
being built, Childs was frequently present, as a visitor, but took no part in the 
matter. 
Held: 
1, That Childs’ contract was not a direct promise, but a mere guaranty.—Rankin § 
Rankin vs, Childg occ cece occ cose cove cece ccce cece cocs cece ccccee oboe coce cece 

2. Although a man may bind himself to pay the debt of another, yet to do so, his intent 

must be clear, and he must use apt words for the purpose—ib. 

3. It is of no importance that the bill was made out by Childs, and that the guarantee 

was on the same piece of paper.—ib. 

To make Childs liable, notice should have been given him of the acceptance of 

his guaranty, and of the failure of McCourtney to pay, after demand made—ib. 

. Such demand should have been made, and notice given in a reasonable time—ib. 

The notice cf the acceptance may be shewn by circumstances, and isa matter for the 

jury—ib. 

If the tates to whom the credit was given, were insolvent, and the guarantor knew if. 

no demand need be made--ib. 

. Anendorsement upon a note “I sign th2 within as security,” if made at the time of 
the execution of the note, will be regarded as a part of the note, and will make 
the person signing the same an original promisor. But if made afier the execu- 
tion of the note, it will be merely a collateral undertaking, and the parties cannot 
be joined in an action against the maker of the note—Goode & Jones vs. Jones--- 


oo S 


~? 


7.9) 


GUARDIAN. 


. The county court is authorized to revoke the appointment of a guardian fornon-resi- 
dence in the State, although the statute which makes this a cause for removal be 
—— subsequent to the appointmet of guardian—Finney adm’r vs. State to use 
oO USTISS ese coccce sees sees wee woes seveee sere Fe Hee BHEe FHSS HOE BHEe CHES Os 

A trustee is bound to comply with the statuatory provisions affecting the duties inci- 
dent to the trust, as they are enacted—ib. 

. Anorder of the county court removing a guardian, and appointing his successor, is 

equivalent to an order to pay over any money in the hands of the ore removed, to 

his successor, and he is bound to take notice of the order—ib. 
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4. Ina suit against the executor or administrator of a guardian who had been removed, 
for money not paid over to his successor, the judgment must be de bunis testatoris, 
and not de bonis propitis~-ib. 


HABEAS CORPUS. 


1. No appeal will lie from the refusal of a Circuit Court to discharge a prisoner, on a 
writ of Aabeus corpus~-Howe V8~ the States..-e coccse coce cece O60 cescce coeeves ve O82 


HUSBAND AND WIFE. 


1, The husband is at law trustee of his wife’s property, unless;the instrument vesting the 


property in the wife appoint another trustee—-Freeman vs. Freeman & Challis... 762: 


INDICTMENT. 


1: To constitute a persona rioter,it is not necessary that he should be actively engaged in 
the riot ; it is sufficient that be be present, giving counlenance, support or acquies- 
cen¢e— Williams vs. State----- ey es ee oo ce occ ce core cece cece wees ce 

*. The statute which requires the name of the prcsecutor to be endorsed on the indict- 

ment in cestain cases, does rot require the name to be on the back of the indict- 

ment It is suiiicient if it be on any part of the indictment—ib. 

3. An indietment for a riot, alledging an “intent to make an assauit,? must charge it to 
have been “with force and violence.”’ It is not sufficient to charge it to have been 
“with force and arms.”— Martin vs. the State------ eee eeeeee woes ceeeee woeeeee JSS 

4. Lottery 1. 

5. In an indictment for murder, where the killing is charged to have been by a battery 

_ __ it is necessary to aver an assault—lJester vs the State-+ +++ ++ ee. coos eee reese OSS 

6, The time of the stroke and the death must be given. The words “instantly did die,” 

do not sutticiently charge the time and place—ib. 

- On an indictment for larceny, the court instructed the jury, “If the jury believe from 
the evidence that the horse belonged to >mith, and that the prisoner took and car- 
ried away the horse, without the knowledge or consent of Smith, with the inten- - 
tion of selling him, or of converting him to his own use, they ought to find him 
guilty. And although the jury may believe from the evidence that Smith, in the 
contract spoken of, had agreed that the prisoner might ride the horse, yet if they 
believe the prisoner took the horse with the intention of selling him, er of cunvert- 
ing him to his own use, they ought to find him guiity.”’ 


268 


Held, 
That this instruction was erroneous, the fects assumed being such as only to consti- 
tute a trespass—Witt v8, the Statece ecccee crecce eovce © eee cree eoecee soccer eves 668 


8. An indictment against a person for trading with Indians, must aver that the Indians 
had not a written permit from their proper agent—'lhe State vs Black.-.+..+.... 68] 
9. A prosecutor is not necessary on an indictment upon the 15th sec. 7th article, act 
concerning crimes and punishments. R. C. 1835, for disturbing the peace of a fam- 
ily by loud noises, &c., in the night—that not being a trespass either to the per- 
son or property of any one.--The state vs Moles, impleaded with Forsyth..---. 68d 

10. Where a defendant demurs to an indictment, and his demurrer is overruled, the court 
cannot euter up judgment against him, and assess his punishment—a plea should 

have been put in, and a trial had by a jury.--Ross vs The State----+. eee eeeeeee 

1. In criminal cases a demurrer is not considered as a confession of guilt---- ib. 

2. An offence which is made felony by statute, whether it werea felony at common law 

or not, must be charged to have been committed feloniously.--The State vs Mur- 
dock seeee © cee eee ceeees Ceeeee Cees Cae © eeee wees weet coves © Cerees coeees eee 730 

13. Under the act of 1835, an indictment for passing counterfeit bank notes, may des- 
cribe the notes as “forged and counterfeited,” those words being synonimous---- 
Hobbs vs ‘The State--«s scecee eoceee eeeece coee eee © eeee cone cece ceceee cee. voee Sh 

14. A bank note as follows, ‘The President, Directors and Company of, §c., will pay, 
&c.,”’ signed by the President and Cashier, is properly described as a promissory 
note «+++ib. 

15. Under the statute itis not necessary to aver that the bank had any legal existence.. 
ib. 

16. An indictment under the 35th sec. 2 art. of an act concerning Crimes and Punish- 
ments, R U 1835, should state the circumstances attending the commission of the 
offence ---++ Jennings V8 The State, o-ccee cove geocve coccce cose coccce coccce cecese SID 

17. It is sufficient to state them thus, “that on, §c., at, §c., with force and arms, did {el- 

oniously make an assault on the body of one G, with a large iron auger, and then 

and there did feloniousiy wound, disgure and inflict on the body of said G, with 
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the said auger, great harm.” The words in the act, “in a case and under circum- 
stances,” &c., may be rejected as surplusage++++ ib. 


INSURANCE. 


This was an action upon a policy of Insurance. The policy was in the usual form of 


river policies; the perils insured against being those of “‘rivers, fires, enemies, pi- 
rates, rovers, assailing thieves, and «ll other perils, losses, and misfortunes which 


should come to the damage of said steamboat, according to the general laws oi 


insurance.” 

Among the other warranties or agreements was the following: “ It was also agreed 
that the assurers are not liable for any partial loss, or particular average, unless 
such loss or averave should ain-unt to ten per cent. on the vaiue of said boat 
or vessel; nor shou d they be held liable for the bursting of boilers, or breaking 
of engines, unless occasioned by external violence ” 

The letter of abandonment stated the cause to b: that the boat “had been near- 
ly destroyed by the lute d susie, and completely beyond repairs.” 

Held: 

i. That although it might not be sufficient in the case of a sea vessel, to state the cause 
of the loss as “the late disaster,’ yet in the case of a steamboat, in which the 
boilers had burst, and many lives were lost, the Insurance Company having pro- 
ceeded to act upon the notice, it is sufficient---+ Citizens’ Ins. Co. of Mo. vs Glas- 
GOW, Shaw & Larkin. coe coos ceeeee cece cee cone cone coveee seen sees sees cas cces 

2. That the bursting of the boiler is a peril of th river----ib. 

3. The exception in the policy as to liability for bursting of boilers or breaking of 
engine, to such as are caused by ex ernal vivience, applies only to cases of partial 
and not to cases of total loss-+++ib. 

. A technical total loss is where the damsge exceeds the moiety of the value of the 
thing insured In estimating such a loss, on this policy, the boilers and engines 
are not to be taken into consideration +--+ ib. 


JUDGMENTS—DECREES. 


1, A judgment in these words, viz: “It is therefore considered by the court, that the 
defendant recover of the said plaintiff his costs and charges by him in this behalf, 
laid out and expended, and that he hav: thereof execution,’’ is not a final judg- 
ment. <A final judgment in favor of a defendant, should be in this form: “it is 
therefore considered by the court, that the said plaintiff take nothing by his writ, 


“3 


and that the defendant go hence without day, and recover against the plaintiff 


his c.sts and charges by him about his defence, &c---- Lisle vs Rhea+-++++ ++++- 
2. A decree, “that the defendant pay the complainant his costs herein expended and 
that execution issue therefor,”? is no fina: decree, fiom which an appeal will lie. 
Higbee CE al Vs Bowersecee cece ccccce sovcce soeeee c00eee cesses senees core cone 

3. A scire facias is not necessary to revive a judgment of a county court. It is nota 

court of common law jurisdiction -+++ Caldwell vs Lockridge ++++ seeeee sees eoes 

4. Administrators and executors, 7. 

». The judgment of a court of competent jurisdiction cannot be impeached in a collat- 
eral proceeding by a party to the same; but a stranger may show that the judg- 
ment was obta ned by fraud or collusion, and is thus void as to him---+ Callahan, 

public adin'r vs Griswold ..ssee sees cecee coves sone ceceee oeee cones seen seeeene 


JUROR. 


- Ina suit for freedom, it isa good objection to a juror that he would feel bound by his 
conscience to find a verdict in favor of the plaintiff, notwithstanding the law 


should hold him in slavery---+Chouteau vs Pierre++++s+se srseee sees e oeee cece 


JUSTICES’ COURTS. 


i. When a justice improperly refuses to grart a continuance, an application to the cir- 

cuit court tor a mandamus is the proper course---- Harper vs Baxers+++++ eeeres 

*. Making a writ returnable to a day not the regular law day of the justice, is not a 
ground to dismiss the suit.-+++ib. 

3, Appeal, 1, 2. Stas : 

When a set-off is filed before a justice of the peace, which exceeds the jurisdiction 


of the justice, he should treat it as a nullity. And on an appeal to the circuit 
court, such set-off cannot, on motion, be reduced by a credit, so as to be in the 


jurisdiction of a justice, but the court will regard it as though no set-off had been 
fied before the: justice +++» Robinett vs Nunne+ss soseee seve ceee eevee sere seeees 
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5. A set-off may be pleaded before a justice after judgment by default is set aside, if 
before a trial is had---- ib. 

6. Ina suit brought by a road overseer, the summons required the defendant “to an- 
swer the plaintiff, B. S. Pratte, for the use of the 21st District, in a plea of 
debt, on an account for failing to work on said road.” Defendant appeared and 
moved to quash the writ, because he “‘was not summoned to answer B.S. Pratte, 
Overseer of Road District No 21, and because the summons did not shew in 
what county the road district was situate” Judgment against defendant: On an 
appeal to the circuit court, judgu.ent was again rendered against defendant. A 

— in arrest of judgment, assigning 15 reasons, was made and overiuled. 
e 3 

That the court could see no substantial objections to the proceedings of the justice or cir- 

cuit court---- Brown vs Pratt to use 21st Road Dis ++++++ s+++ ceveee sees cous eoee 


LAWS. 


1. The nature and effect of a contract depen !s upon the law of the State in which such 
contract is made, or is to be performed; the remedy for a breach of such contract 
must be governed by the law of the State in which redress is sought---+ Broad- 
head, adin’r vs Noyes++ + sees cece ceesee cece ceee cone cree cece teceee sone seetes 

2. Corporations, 1, 2,3, 4, 5, 5, 7. 

3. The nature and effect of a contract depend upon the law of the State in which the 
contract is made, or is to be performed; and the form of aetion given as the remedy 
for a breach of the contract, upon the law of the State in which the remedy is 
sought ---- Dorsey VS Hardesty «+++ seve cove ceeeee oes cone cove sone coos eeee core 

4. An instrument of writing which our laws regard as sealed, though executed in a State 

in which the law would not so regard it, is, so far as the remedy to enforce such 

contract is concerned, to be regarded as sealed in our courts-++--1b, 


5 Lottery, 1. 
LIEN. 


1. The lien of a mechanic upon a boat, under our statute. 1s not affected by his parting with 
the possession. A purchaser is bound to exercise ordinary diligence or he will 
not be protected by want of notice--+- Steamboat Charlotte vs. Hammond: ----.. 

2. A note given, and payable at a future day, but within the duration of the lien, will 
not merge the original debt, nor extinguish the lien----ib. 

3. Neither a note, nor a receipt in full, without a special agreement, will extinguish the 
original demand---- ib, 

4. Whether there was a special agreement by which the origiral demand became extin- 
guished by a note, or receipt in full, is a question of fact for a jury, and cannot be 
dec ded by a court. In such cases parol] evidence is admissible to explain---+ib, 

5. Receiving a negotiable note in payment of an account, and its transfer by an endorse- 
ment in blank, and delivery to one who received it on the faith of the lien, do not 
extinguish the legal right to enforce the lien by the payee in a suit to the use of the 
holder.—Ste:mboat Charlotte vs. Kingsland & Lightner, &C+++++++e+++ereeee eee 

6. The lien of an execution in the hands of a sheriff, the levy of which is directed to be 
stayed by the plaintiff, is destroyed as to the executions subsequently coming to the 
hands of the sheriff, and the latter will be first satisfied.—Wise vs. Darby--- +--+ 

7. So, where there has been a levy and the proceedings are then stayed by plaintiff—ib. 

8. Constable 1. 

9. An execution is placed in the hands of a constable ; after it is received by the consta- 
ble, but before it is levied. an attachment is issued and levied by the sheriff upon 
the goods of the defendant in the execution. Held, that the attachment will hold 
against the execution.—Field vs. Milburn..+>++ e+++ eee cee cere ceeeee eoecee ce 

10. Where there are two executions against the same defendant, the lien of the execu- 
tions, as between the execution creditors, attaches from the levy, and not from the 
lime at which they went into the hands of the officer.—ib. 

11. The lien of a judgment will hold against a prior unrecorded deed.—Reed vs. Austin’s 


heirs---+- Cee eee COS BHO CHES SHEE CHES SEES OOH BOS weed woe eecee coos were e esee 


LIMITATION. 


1. A cause of action accruing after the grant of letters of administration, the limitation 
of three years only begins at the time the right of action accrued —-Finney vs. 
State, to use Of, KC. e+ eeee veee cece ee ceeeee wee cece cone wane sees sees seen seeees ° 

2. The limitation of three years does not apply to demands against an estate, unless the 
executor or administrator give notice of the grant of letters of administration as 


required by law.—Wiggins vs. adm’r of Lovering+-++ e+++ sees ereeee sree vere vere 
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3. The statute of 1835, which describes the limitation to actions upon a constab'e’s 
bond, does not begin to run until the expiration of the term to which the consta- 
ble was elected and is not affected by the resignation of the constable.-—State, to 
the use of Crawl vs. Ferguson, et al..+es cocees cree eves seccce soe cove cone cveee 

4 The “concealment” mentioned in the stat. of lim. of 1835, which prevents the running 
of the statute, need not-be with a fraudulent intent—any concealment whieh pre- 
vents the plaintiff from bringing his suit, 1s sufficient. —Harper vs. Pope & West.- 

6, Where a party living in Illinois purchased goods, and had thein ship :ed to his then 
residence, and then immediately moved to Clay county, in this Slate—remained 
there a short time, and then moved to St. Lruis county—but never informed the 

creditor of his place of residence--the creditor having used proper diligence to dis- 
cover his residence, and not finding him; held, to be such a concealment as to pre- 
vent the sta:ute from running---ib. — ~ 

7. When there is a running account of articles furnished by a mechanic, for a building, 
if the last item be furnished within six months of the commencement of the suit, he 
is entitled to recover on the whole account---Stine vs. Austin----- e seeeee soceee 


LOTTERY. 


1. The act of 26th Feb’y, 1835, supplementary to the act of 9th Feb'y, 1833, entitled “an 
act to authorize a sum of money to be raised by lottery, to be given to the Sisters 
of Charity, in the city of St. Louis, for the use of the hospital over which they now 
or may hereafter have the control or management,’ autnorizes the commissioners 


to sell the lottery ; and after a sale the legislature can pass no law impairing the 


obligation of the contract of sale—The State vs. Hawthorn-++s sseeee coos coos coos 

2. The commissioners having sold the lottery, the act of !9:h Dec’r 1842, prohibiting 
the sale of lottery tickets in this State, is unconstitutional as to the vendee---ani 
his right to sell under the purchase made in accordance with the act of 26th Feb., 
1835, is not affected by that act---ib. 


MALICIOUS PROSECUTION. 


1. In an action for malicious prosecution, the testimony of defendant before the officer 
is not admissible, unless it appear that the facts testified to were known to the de- 
fendant alone---Riney vs. Vanlandinghame +-++.. eee eeeeee cone veee coos ceeeee oe 

2, The declarations of a party not made under oath are not admissible to corroborate his 
evidence on oath---ib. F 

3. Malice, as well as want of probable cause, is necessary to sustain an action for ma- 
licious prosecution.---ib.  - 

4 Inan action for malicious prosecution, malice must be shewn.---Frissell vs. Relfe.-- 


MANDAMUS. 


1. Justices’ courts—1. ’ 

2. Ifa county court proceed illegally in locating a county seat, the only remedy is by 
mandamus from the circuit court.—Tetheiow vs. Grundy county court+-++++ e+s- 

3. Attachment 1. 


MARRIAGE. 


1. The act regulating marriages (R. C. 1835) which prohibits the marrying any minor 
without *‘the consent of the parent, or guardian, or other person having the care 
or government of such minor,” limits the power to consent to one person, and does 
not give this power to each of the }ersons mentioned in the act, but ouly to the 
= who has the care or government of the minor at the time.—Vaughan vs. Mc- 

UCC ee cece cece eeeeee seesee CHF Seeese COFF CH Heee FEHF SHS BHHH HEHE HEHEHE EH SHS 

2, Where there is a guardian, the parent cannot consent so as to justify the person join- 

ing the minor in marriage.—ib. 
Assumpsit, 5, 6, 7. 


MERGER. 


Where a parol agreement has been entered into between A and B, and A subsequent- 
ly takes from B a higher security, the law presumes the parol contract to be 
merged.— Vaughn a Lynn eee ee ee 088k ee BO CHEE ee FH He SHH SESE S BHF HHH 

2. Lien—3, 4, 5. 





285 


398 


nn 
ao 


807 


Sug 


Wi 


327 


761 




































































































PAGE. 


MORTGAGE. 


1. It is not sufficient to make a sale purporting to be absolute, a mortgage, that the par- 
ty executing it considered it as such; it must be so constdered and intended by all 
the parties thereto.—Holmes vs. Fresh. «+++ sree econ cone cone ce wees cece ce ceen ee Dil 
2. A morigage cannot be as-igned unless the debt to secure which the mortgage is given 
be also assigned, The mortgage and debt may together be assigned, and tne as- 
signee can foreclose at law—Thayer, assignee of Henning, vs. Campbell et al-- ++ 277 
3. A mortgage given to secure separate debts due to several persons, co.iveys a general 
interest and right of action to each, and may be proceeded on by one, without 
joining the others.—ib. 
4. A proceeding 'o foreclose the equity of redemption of a moitgage, under our statute, 
13 a ——! at law, and is not governed by the rules of proceedings in equi- 
ty.—ib. 
3. One of several mortgagees has no right to make the other mortgagees defendants, on 
a proceeding under the statute. They are permitted to come in and make them- 
selves defendants, but cannot be compelled to do so.—ib. 
. Where a mortgagee takes possession of the mortgaged premises, the rents and profits 
of the land, are to be applied to the payment of both the principal and interest of 
the mortgage, and not to the payment of the interest alone. The mortgagee is a 
trustee, and can make no profit out of the estate.— Walton vs. Withington’s adm’r-545 


OFFICER. 


2) 


i. Return—1. 

2. Inan action against a sheriff for failing to levy an execution, itisnot necessary for the 
plaintiff to prove a demand of the money due on the execution: nor that the party 
has been damaged. Under our statute the officer is liable for the full amount of 
the execution. —Douglass and Vouglass vs. Baker «++++ «ses sees eee eeee vee mises 

3. An officer is bound to execute a writ without delay. If, by delay, he become una- 
ble lo execute a writ which he might have executed, he is liable for damages.—ib. 

4. He is not justified for failing to levy an execution in his hands, by the passage of the 

act abolishing imprisonment for debt, if such writ could have been executed be- 
fore the passage of that act.—ib. 

3. Assumpsit, 1; Bonds and Notes, 6; Attachinent, 1. 

6. A sheriffto whom a c:pius was issued, returned, ‘‘This execution is returned not sat- 
isfied, there being no property of D found in B county whereon to levy, and make 
the same; and the said D having tiken the benefit ot the bankrupt law.” In an 

— of debt upon his bond for not arresting the defendant, 
eld, 

That a sheriff is not tiable to an action of trespass for arresting a person discharged 

under the bankrupt law.—State to use of Mahan and Huston, vs. Hamilton and 
BERNE S65 es bbee Shee o6K% bo wh senses ac eee ais SMR SM be Sele Gielomics: HOM 

. The sheriff may refuse to arrest him, but if he do it will devolve upon him to shew 

that the defendant was exempt from arrest.—ib. 

8. The return of the sheriffis no evidence of the fact in his behalf.—ib. 


PERJURY. 


eoreeves s eeee oe 
od 
4 


1. If, upon an examination had by the court as to the sufficiency of the security, the 
security is sworn, and testifies falsely, it will be perjury--state vs. Lavally----++ S24 
2. To constitute perjury, it is not necessary that the evidence given should be material 
to the main issue before the court—it is sufficient if it be material toany collate- 
rai matter of enquiry .-ib. 
3. If the court have jurisdiction of the parties or the subject matter, itis not necessary 
thatthe proceedings should be strictly regular to constitute perjury++ib. 


PLEADING. 


1. Covenant will not lie in this State on an instrument of writing executed in another 
State, and which by the laws of such State would be regarded as under seal, if by 
the law of this State such instrument be not also held as sealed-- Broadhead adm’r 
vs. Noyes «eee Ce COO CHEE Peers FOE oe eeee ee COEEEe os 59 


ee C0 le eee seeeses cost eee 


2. In anaction for charging a party with swearing a lie, there must be a colloquium, 
shewing that the testimony re:erred to, would if false, constitute perjury -- Harris 
vs. Wood Stee Ce eeee CHOSE S Coeeee Seeeee CHE 81.8 Hee Bere eee Rh GA ae eeoaee 112 
3. Aplea of the statute of limitations, without affidavit, under the act of Feb’y 27th, 
1843, is bad, and may be stricken out on motion--Dosrey vs, Hardesty ++++ ++.» .+ 157 
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An action of debt will not lie for the non-performance of a contract under sel, if the 
damages are unl« uidated, bat will lie on a covenant to pay, a sui ceitaiu even 
where secired by a penalty--Little vs Merceres soe see eee 


. A pe son whois prevented by the other party from ¢ unpleting a contract, is entitied 


to recover as if the contract were completed: he cannot abandon the contract aud 
sue ona quanium meruié++ib. 


. Aivhough a declaration be defective inthe qu°ri/ur, if it contain a statement of the 


cause of action sutlicient to apprise the detendant of the nature and extent of the 
grievance he i- to de end, it is sufficient--ib. 


. An allegation that “defendant hindered and prevented the plaintiff from completing 


the woik, by throwing down a part,” is sufficient.-ib 


. A plea al edging that suit wes not brought within three years after the grant of let- 


ters of administration is bad. It should allege that the cause of action had ac- 
crued more than three years before suit was brought--Finney, adm’r vs. The State 


UMD ANSI 10) His ole © 010 e010 waa: <a 1010. eye gin 10. 0.0:0i0/0:-0/4: 6a 010 4/6) sins. eie/alaleleiov@. ier eikisier ease errr 


. Replevin 2, 3. 
0. A plea of the statute of limitations made by an executor or administrator, must aver 


the giving notice of the grant of such letters, And such notice must be proved 
on the trial-- Wiggins vs. adm’r of Lovering++++++sereee sees O eeee een re ee rese 


. The ; lea of non est Juctum, to an action of debt on a bond, puts in issue only the 


execution of the bond--State to useof Crawl vs. Ferguson, et al. esse esse eerees 


. Inan action upon a note payable ‘in whatever currency * is taken in a certain office 


on a specified day, no demand need be averred or preved-- Henshaw vs, Liberty M 
F. Li, Uns. Cee oe oc cc ccce oc ce cece ence cence csccce cccces eee eee 


. This was an action of debt upon the bond of an administrator, against the securities. 


The declaration alledged the receipt of money by the administrator---that after its 
receipt he had died---and the breach assigned that the administratay did not, nor 
would faithfully account for and pay and deliver the said sum ot money according 
to law. And that since the death of said administrator, his legal 1epresentatives, 
or any ofthem, havenot paid the said sum ofmoney.’ This isa sufficient assign- 
ment of a breach, and it nerd not be averred that the deceased had or had not an 
administrator or executor-- Finney, Doboyns & Shade vs State, use Of++++++ +++ 

In an action of trespass against the captain of a steamboat for taking away a slave 
on his boat, it is not necessary to show that he knew the person to be a slave— 
Eaton vs Vaughan .... sesees secees seceee soeene seenes seeees cone cee oees eeere 

Ordinary diligence used in attempting to ascertain if he were a slave, is no justifica- 
tion to the person carrying the slave away--ib. 

Slander 1. 

Part failure of consideration may be pleaded as a defence to an action on a note-- 
Barr, assignee vs. Baker & Baker--+eeee soccce coccee cece coccee secece eres sees 

If an article be of no value forthe purpose for which it was purchased, it will 
amount to a total failure of consideration.—ib. 


PRACTICE AT LAW. 


. Courts.—1, 2. 


2, An improper refusal to grant a continuance is error, and is availab'e as well as where 


a non-suit is taken, as where a trial is had. —Darne vs. Broadwater---+ «+++ s+++++ 


. A witness residing 18 miles from the place af trial was summoned on the JIth. The 


cause was set for trial on the 13th; but not tried until the 15th. Held, that this was 
due diligence.—ib ° 
Amendment—1; Award—I:; Laws—1; Bonds and notes—2, 3. 


5. Instructions should not be given se as to leave ajury to conjecture their meaning, 


6 


when that meaning is contrary to their obvious import— Medlin & Anderson vs. 
Brooks & Kavanaugh ++«- Sara bb eo 46a atoib Ode SR REISEGe) ROW, COM ECN CO FOCRCe CEE RE 


. Inanactionof slande:, for charging a party with swearing a lie, it is necessary to 


prove a trial, and that the testimony given was material to the issue tried- - Harris 


Vs. Woo Teese teeees e808 sees eo Chee ee ce eces COOS FPO eee CHS CHEF HFS CHEF CHEFS 


7. It is the province ofthe court to determine upon the legal effect of testimony, and an 


8 


9. 


instruction, tha! admiiting the testimony o te true, tae plaintiff cannot 1ecover, 
is in the nature of demurrer to evidence, and may well be given--ib. ny 
. An improper retusal ofa justice to grant a continuance, 1s no ground to dismiss a 
suit upon an appeal to the circuit court--Harpervs. Baker++++ +--+ ereees sores 
Upon an appeal to the circuit court, the trial is to be had de novo, and no act of the 
justice can be assigned for error++ib. 


10. The six days given by the statute for filing pleas, are six days on which the court is 


in actual session; and where a court adjourns over, the days on which it does not 
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sitare notto be counted-. Wash vg. Randolplieres ceccee oees covces soevee svere -141 
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11. A party cannot be compelled to take a non-suit. It must be by his own consent— 
Clark vs. Steamboat Motind City +++ OOo eee Cee Ee EOE CEee HEH Beers Coeeete 

12, Where a judgment of non suit is rendered against a party, and no exception to that 
judgment is taken, it will be presumed that the non-suit was voluntarily taken, 
and it will not be set aside-- Harrison vs. The Gank of Mlinois+.++++ eee sevens 

13. On an appeal from a justice’s court, not taken on the day of tral, the court cannot 
render judgment by default against the appellee, unless notice in writing of the ap- 

eal has beeh served upon him at least ten days betore the first day of the term. 
ratte & Cubanne vs. Corl. « « coos coves coe cove -- ceee woes cee cere cccces cones 

14. On a judgment by default, the court cannot assess the damages, unless the suit be 
founded on an instrument in writing, by which the demand 1s ascertained--ib, 

15. The court cannoi enter upa judgment, on the finding of an issue made under the pro- 
visions of the llth section of tue act of february 15th, (841, entitled “An act re. 
ae to assignments tor the benefit of creditors.”?.. West, assignee of Maloy vs. 

liles PCH Cees Cees eee HE OES EEH SCHETHEE SE SHHS SHES HHS HHHS SHE HHH SHES SHEE EEE EHEE oe 

16. Such a finding is not subject to an appeal, or a writ of error.-—ib. 

17. A court has power to take cognizance of a motion fora rule against a party to show 
cause why a judgment of the courtobtained by him, should not be set aside.-- 
Franciscus vs. Martin--osse cecces cece ce cece ve cece cee ce ceenee ve cecees oeeees 

18. A party cannvt be compelled to dismiss his suit for failing to give security for costs 


until an order to that effect is made-- Morrow & Harrison vs. Shepard ess eee ees 


19. A party who is liable to be called on as a witness by his adversary, in a justice’s 
= is equally liable in the circuit court on an appeal--Grigg ¢y Finch vs. Bo- 
T1D seee core coee coeees coe © OOO oe oe CEES COLE CEE CHHEEH CHseee CHES HHH HEFT OHEE 
20- Where there are more than one plaintiff or defendant to a suit, originating ina jus- 
; tices’ court, and the testimony of such parties is desired, all should be required to 
testify. ‘Lhe testimony of those required to testify, or in the event of their refu- 
sal, then the testimony of the opposite party, can only be used against such as 

are called upon to testify, and is no evidence against the cthers--ib. 
21. Justices’ courts—4. - iat 
22. When an appeal is taken from the judgment of a justice of the peace, the plaintiff 
may, in the circuit court, dismiss his suit. ‘The cause then stands as if no judg- 
ment had been rendered--Turner vs. Northcut & McCarty +++ sess eres coreee es 
23. Itis error ina judge on refusing an instruction, to accompany it with remarks cal- 


culaied to mislead the jury -- Beihler et al vs. Coonceeces eee ove cece eee cr ccee 3 


24. Where a cause is tried by the court sitting as a jury, and no exceptions are taken 


until alter a verdict is rendered, the judgment will not be reversed in the supreme — 


court--Fugate & Kelly vs. Muire esse sees cee eens eens cone eeeeee ceeee gene cere 

25. Declarationccntained but one count. in which two bieaches were set out. One of 
the breaches being good, will sustain the declaration-+ State to use Darland, adm’t 
a ee oo er ee eer oa. see 

26. The proper remedy in a case where one breach is defective, is to move on the trial 
to exciude all evidence relating to that breach--ib. ; 

27. Where a judgment by default is entered and the damages are unliquidated, if a writ 

of enquiry be awarded at the same term, notice should be given to the defendant 

of the day on which the enquiry will be executed+- vans vs. Bowlin+++++++++ ++ 

28. A demurrer assigning special causes, is to be ragarded as a special demurrer, al- 

though it may contain a general assignment: Steamboat Reveille vs. Case++++ +++ 

29. Where by arule of the St. Louis circuit court, leave to plead is refused upon overrul 
ing a special demurrer, the supreme court will not interfere with a judgment en- 
tered up by thecircuit court upon overruling such a demurrer. It is a matter of 
practice to be regulated by the discretion of tbe circuit court--ib. 

30. When a judgment upon demurrer is entered for the plaintiff, the plaintif's cause 
of action is admitted as stated in his pleading, and the only matter for tbe jury on 
an inquiry, is to ascertain the amount of damages.---ib. 

31. Dower, 9. 

32. The provision of the act to regulate practice at law, which authorizes the court to 
try issues of fact where neither pariy requires a jury, applies only to cases in 
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which both parties appear in court.---Sutton vs: Clark++++es coeeee ceeeee cosees +550 


33. When the calls of a survey are all ascertained and no resort to external evidence 
is necessary, it is a question for the court. But when parol evidence has to be 
resorted to, to identify th. calls, the facts must be found by a jury.---Ott vs. Sou- 
Ph Peer pbGese Sheess eoee hose SSSRKS CUANOD BODES 4S S00) Oa 00'5 0.599900 FOROS? meer 

34, The petition for a concession, called for “le chemin public,” the public road, the certi- 
ficate of survey accompanying the plat of the ltand conceded, called for ‘el 
real camino,” the royal road. ‘here being two reads near each other, and the 
right of the parties depending upon the determination of the road. intended 
in the grant, it is a question of law and fact: the facts to be found by the 
jury.---ib. 
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43, An imperfect finding can only be taken advantage of by motion in arrest.---Finney et 
al Vs. State, to use, AC CCOCCCE Ceo oee COO COOe © CO LOE COOOEE DECC COLO COC®e O24 

3. When in a suit instituted by a non-resident, he having failed to give security 
for costs, 1f a motion be made to dismiss for want of such security, within the 
time allowed the defendant to plead, a judgment by default cannot be entered 
against the defendant until that motion is disposed of.---Steamboat Osprey vs. 
MTIDCAING Ais a wb 6: nid ina 1.6'5.6 MO. paye'S 0.6) 0 elaiei6in' \oiaresensiooleis Gore 64<sie%, weRe eel ceseibs. vasasa <e 

37, A party who is in court for one purpose, is not necessarily in court for any other pur- 
pose.---Arderson vs, Brown (Of COLOL.) +++ veveee ceee core cece ceeecceeeerenee 60 O89 

38, Judgment can not legaliy be rendered against a party who has no notice of the pro- 
ceeding.--ib. 

39 When a trial has cominenced, and witnesses have been examined, it is a matter of dis- 
cretion with the court, to refuse or permit a party to give a new bond for costs, 
with a view to cancel the old bond, and to use a security thereto as a witness.— 
Mathews vs. Coalter ccce cece cece cece cece c0ce ccccen ceccce c00e ccccce coccee o= G96 

40. It is for the circuit court to determine whether an attorney has authority to appear in 

that court.—Clark vs. Holliday «+--+ veeeee cece ce cece cece reeeee renee voce wnee o TUS 

il. Upon a petition to foreclose a mortgage, all the pleas having been overruled or 

stricken out, the court should have entered judgment by default for want of a 

plea, and assessed the damages immediately, they being liquidated by the 

instrument sued on, and no enquiry being necessary.—Boyd & Mitchell vs. 

HolMES «00000 cove coe coce ccce cece 005s 0008 t00e 00s c0ce c0ee cove coce cece cose coeG hf 

42, Where there is conflicting testimony, the verdict of a jury wili not be set aside.-Ful- 

kerson, surviving partver vs. Bollinger sees coos eese eee eee cone cone eeee cere eee S28 

43, Where the circuit court has ordered the defendant to file a bill of particulars of a set- 

off, of which the defendant has given notice, upon failure to comply with the order, 

itis competent for the circuit court to exclude all evidence of a set-off.—Haden 

VSe Herndon adm’r «eee o ceee cove cece soon ve cece: coee cece on eens cone cece es cree OOF 


PRACTICE IN SUPREME COURT. 


2 


1, It not appearing from the record, upon what ground the circuit court sitting as 2 
jury, based its decision, if there be any evidence on which its finding could be 





predicated, itiwill not be disturbed.--- McEvoy, to use of vs. Lane & Mevabe, gar- . 
DAS TRIS ERS fu 10 56 5 16 16 16 5 110.5 in 20:51 (0, 9166 8 cao) 0:5) 4610 6 4 Gs 1d wi! 10 ow leo 5 SIN w 0 8/e OW OS 09) O0OS: COO 8 16)? 43 
2, The decision of the circuit court, sitting as a jury, will not be set aside, unless the 
record shew that the circuit court was cailed on to decide some question of law, 
and that decision was wrong.---Von Phulvs. City of St. Louise++ersseeeeceeeers 
3. Where evidence is given by each paity to a suit, a.1 no points decided by the court 
have veen saved by a bill of exceptions, the appellate court will not disturb a ver- 
dict, especially if found by the ciicuit court, uniess it be glaringly w ong.-- Young 


ce cece ce cee oes QO 


48 


Vs. K ily ecccee Pee e ee Coe eee Cees eee eet eee reese se re eeee eeee . 
4, A writ of ervor will not lie for vrantiny a new trial, after the second trial is had. It 
only lies upon a fiaal judgment.--Helin vs. Bassett+--++0 cere crecee cece cone cers 5t 
5. A writ of error will lie, on the decision of a motion, to require a sheriff to pay over 
money in satisfaction f an execution --- Wise vs Darby, ROWE TE ++s00s a00s09:000n0 130 
6. The judgment of the circuit court will not be set aside for erroteous instructions, un- 
less the bill of exceptions shews the evidence upon which the instructions were 
based.---Samuel vs Withers & Bristow -++ses eeecee cocvee coeeee cencee sere cess «165 
7. Nor will its judgment be reversed for admitting the testimony of an incompetent wit- 
ness, unless his testimony is shewn, as it might be, imimatrrial-- ib. ; ; 
8. The supreme court wiil take cognizance of an erroneous judgment of an inferior court 
although no motion to set aside such: judginent be mede in the inferior court--West 
Das A MURAI to elo lao 0 a0 x16 hs oases Xia wisele is iolaioncicie oisie) “steloieies Sis.e's seen esas eee eee eaees 167 
9. No exceptions being taken until after a verdict rendered by the circuit court sitting ” 
as a jury, the judgment will be affirmed--- Kilgore vs Bonic, assignee, Keres cece +288 
10. Where the verdict and judgment are manifestly to: the right party, they will not be 
set aside for the refusal of the court to give an instruction, wnen such refusal 
could not uperate to the injury of the paity asking the instruction--- Maston vs. _ 
Fanning ooesee ces csse cece coesee ones coe coun cece seen cece cece cescce seee ceeees 
Ld. A judgment wil! not be reversed fo: refusing to give an instruction, the substance of 
which has been given in another form---ib. 
12, The decision of the circuit court, sitting asa jury, will _ as: nes 
court were called on to decide some question of law and erred in its decision.--- _ 
Vaughn vs The Bank of Missouri, garnishee, &:¢+++ess eee sees cteste maapiess 
43. It is the duty of the appellant to shew by the reco-d that error had been committed. 
And if a record b: susceptive of tw> interp tations, that will be given w hich 
will sustain the judsiseit of the inferior coust.---ist. Louis Perp. Ins. Co vs. 
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14. Where a verdict is rendered, and no motion to set it aside is made; {heal preme court 
will not interfere.---Higgins vs Breen, admr---+- pi 0eG4 webs Shas 5 Sen Set eihenw esis 0049! 


15 It is the di ty of plaintiff in e:ror to shew by his bill of exceptions the errors of the 
inferior court. The presumption is in favor of the judgmeut of that court.--Riney 
vs Vanlandingham eee ceseee cece vee $050) Ob) Debs ONCS 6058 2N4604 00 400 6nb 0% 080 “807 
16. Where there is conflicting evidence, the verdict of a jury, or finding of the court sit- 
ting as a jury, wi'l not be set aside.---Glesgow & Harrison vs ‘ioore & Feazel.---834 
17, Where there is no evidence against a defendant the finding of the circuit court against 
him, will be set aside ---Swan & Hinkson, adm’r vs Hyde Jolinston +++. 00006. 839 


PRE-EMPTION. 


1, A lease for 99 years of land, to which the lessor has only a pre-emption right under 
the act of June Is\, 1840, is void.---Bower vs. Higbee ++~+ eee+ sree sees cone cone ee Q5li 

2. Replevin 4. Ejectment, 23, 24. 

3. A certificate of pre-emp!ion issued on the Ist June, 1840, under the pre-emption law 
of 22d June, 1838, will prevail against a certificate of entry made on the 10th 
April, 1839. The latter entry was subject to the condition, that there was no pre- 
emption right to the land: and the pre emption certificate relates back to the 22nd 
June, 1838, and is thus the older right.---Pettigrew vs Shirley -+++ «+++ ssseee eeeees 

4. The pre-emption law of July 9, 1832, was not continued in force by that of 1838, 
Anda pre-emption certificate issued in 1859, and which purported to be under 
the act of July 9, 1832, is void upon its face.---T. & J. O'Hanlon vs Perry.-+-+...+794 


REPLEVIN. 


675 


1. The security in a replevin bond is not bound for the costs of the suit---Morrow & 
Harrison vs Shepherd...-.. COS Coes Cee eee CH OHSS CHEERS CESEEE CHEE DHHS BEEE CEE8 213 
2. “Not guilty,” is under our stitute, the general issue in an action of replevin.--- 
Gibson vs Vosier eevee © eeece e eese coe © Cee Dees Oc Oe Sees CH F BEES OEE BESET OHeEee oF 954 
3. Under that plea, evidence is admissible, to shew that the plaintiff is not entitled to 
the possession of the property replevied; and that a deed under which the property 
is claimed, is void---ib 
4. A party claiming a pre-emption right under the act of Congress of Ist June, 1840, 
cannot maintain an action of replevin for timber cut on the land, before his right is 
prov: d---bower vs Higbee, et alecee eoees © or COOF Coos Beesee Ce OOo OHO Bee Bees 00256 
5. In an action of replevin, a plea that the defendant held the property as a receiver in 
chancery, should show how, when and where he was appointed receiver---Arm- 


” strong vs Mc Millon eect coece © eee Cece OLS OFFS CH See SES SEES OEE BES CHEE OE8 712 
6. If such a defeuce he good, it could be made under the general issue---ib. 
RETURN. 


i. An officer cannot contradict the return of awrit made by him. A special return 
of facts shewing that he has discharged his duty, will protect him. But in actions 
against him he will be confined to the facts stated in his return, and cannot shew 
another and different state of facts in his defence.---Boone County vs. Lowry++++ 23 
2. Officer, 8. 


SHERIFF’S SALES. 


1. Asale under a voidable judgment, cannot be impeached in a collateral proceeding. 
Reed vs Austin’s heirs seoee coece CO Oe Coes Bees CESS CHS CHES SHOE COSH OHV EE8 eset ee 

2. A sale under a sati<fied jidgment, is void only against a purchaser with notice<--ib. 

3. Irregularities io a sheriffs sale, can only be corrected by a“irect application for that 
purpose, «nd cannot be taken advantage of ina collateral proceeding ---1b. 

4. This was a petition and motion to set aside a sale of land mide by a sheriff. The 
motion being overruled, and the bill of exceptions not showing that any evi- 
dence was offered before the circuit court, the judgment of that court is pre- 
sumed to be correct—Mead and others vs Matson and others-+ «++++s eeevee veee 77 


SLANDER. 


1, In an action of slander, the meaning of the word ‘‘fuck”? need not be averred. Al- 
thouzh lexicographers may be too modest to give its definition, it is nevertheless 
an English word, the meaning of which 's well understood. —Edgar vs McCutchen 759 
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SLAVERY—SLAVES. 


|, Itis not necessary to show any positive enactment of law in order to establish the 
existence of sluvery.—Chonieau vs Pierre ceccce coccce coccce ccccce,ccccse seccee 

Q, The existence of slavery in fact bemy estavlish d, it devolves upun the plaintiil, he 
being a negro, to -hew the law forbidding it—ib. . 

8, The ordinance of 1787, tor the government of the North we tern Territory, had no 
force in any poster precinct iu that Tersitory in the possession of Great Biitain, 
prior to the first of June, 1796. A slave held within such post prior to that lime, 
acquired no right to bis freeiom by virtue of that ordinance—ib. 


5, Asiave can only be emancipated in Missouri by an instiument of writing executed 


6, Chancery.—17 

1. Under the ect of 1798, of the State of Kent icky, which authorizes a party to liber- 
ate his slaves, by an instrument of writing under bis hand and seal, attested and 
proved in the county cou:t by two witnesses, or acknowledged by the party in the 
‘court of the county in which iie re-ides, the act of the court in receiving and des 
termining the sufficcency of the proof, or ia taking the acknowledgment, is a judi- 
cial act, aud will be regarded as such in the cousts of this States—Mara, of cclor, 








Ws Atlerberry seer. ceeeee ceecee ceeeee seeeee « 
8. Where a deed of nanimissi -» was executed, and ackuowledged by an Att mey, itis 
not necessary that the record shou.d shew the proof of the execution of the power 
of attorney; but the order of the court before Wuich the deed was acknowledged, 
is conclusive as to the sufficiency of the proof ot the execution of the pow er—ib. 


19 Theact regulating suits for freedom, wi:ch ait orizes the j idge to issue a writ ree 


quiving the sheriff to b ing the plaintiff befire him, whenever he is satisfied that 
thee is danger that the slave will be removed out of the State, does not require 
that the judge should be satistied by the testusony of a witnes-3; any evidence 
Which satisfies him, or his own knowledge, is -ufficie. t--Andergou vs Erown, of 


COLOL veccce soccce coccce coerce ceccee C008 seeeee S80 Cee 080 Bevece 0600 ce0e cece 


0. The proceedings on such a writ, are not a part of the proceedings iu the suit lor free- 
dom—ib. 
Nl. Pleading--14, 15. Contract—2. 


TENDER. 


Although a tender be made and reused, the plaintiff is entitled to recover his debt. 
The tender prevents the interest from running, and if the money be brought into 
cou't, will save costs—Cockrill vs Kirkpatrick ++++ee sees seceee cree ceecee coveee 

A tender need not be in constitutitional coi, but will be good in bank notes, untess 
objected to for that reason. If, however, the notes be depreciated, the refusal to 
accept will be presumed for that 1eason—ib. 


TAX TITLES. 


The provision in the act of 1825, regulating the levying, assessing, and collecting 
the revenue, which requires the certificate of the sale of land for taxes, to be 
recorded, was to give to the owner of the land additional means of ascertaing that 
his land had been sold—Reeds ve Moiton-ceccce soccce sovcce cove cove sevvce sece 

2, The court adheres to the opinion heretofore expressed in this case, “‘that the law re- 

gulating the sale ofland for taxes, must be strictly complied with; and that the pre- 
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4. The legality of slavery under the laws of Canada, is a question of fact for the jury.—tb. 


in accordance with the act of 1835.- Robert (a man of colo:) vs welugen--++++ + 169 
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requisites to authorize a deed to made, must be shown, or the deed will be void—ib, 


3. The act requires the certificate of sale to be secorded; it must have been done in 
seasonable time, or the deed wil be void—ib. 

4. When the certificate was not recorded until after the time of redemption had ex- 
pired, and a deed been made, it will not be affected by being recorded. 


deed will be void—ib. 
TROVER. 


1, Inan action of trover, evidence that atrial was had beforea constable who had 
levied on the property, and that the jury found the right to the property to be in 
the pla nt-ff, that the defendants indemnified the constable and directed him to 
sell, and that defendants purchased the property, is proper and relevant.- Matheney 
vs. Johnson -+.. Coe Cec cen COS COS CEES CEOS OH SEES FEES CHEE CHES FH8Se BEESES © 

2- The trespass itself is a conversion, and no demand is necessary introver.---ib. 

3. oo by defendants of the constable’s right to sell the property, is imma- 

Tlal.~--1D, 
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IN DEK. 


VARIANCE. 


1. The si. fr. to revive a judgment, set out the judgment as follows: “As well 4! . 


sum of $1,20},a certain debt, as the sum of $248 for his damages which he he? 
sistained, as well by reason of the detention ofjthe debt, as for his costs, &c.” : 

the ig.ue upon the plea of n«dcie! record, the record offered in evidence shewe., . 
recovery of $1 200 debt, $243 damages and costs: Held, to be a fatal variance: n 
the plea-- Blakey vs. Saunders --+ees SOHLHS SCOHH HPS O80OCO CH DDES COODEe SeLeLe seoe 733 4 


WILL. 


1..A provision in a devise restraining the devisees “from using said lot by sell.og, en- 


1. 


Se 


cumbering it, or pledging it,” does not authorize the devisees tomake pssti ‘on of 

the lot-- Clamorgnn et al vs. Lane+++s ooee seceee coe cone coos ween ween wees 442 
A recital in a will as follows: “wishing and intending as far as in me lies, « 

my seve:al children on an equal footing as regards their worldy advancei 

the time of my dissolution, and forasmuch as ny second son and chiid He 

been sufficiently provided for and established in the world by the wiil of 

cle Cyprian Martial Clamorgan, deceased, and placed in a better situation i: 

cuniary point of view than I remain able to place the balance of my children; 

Held, That although the will of Cyprian Martial Clamorgan was void, and the 

property devised by him to Henry, was in fact the property of the testatiix iv the 

will above set out, the recital was nota ratification of tte devise of Cyprian 

Martial, nor does it adopt such devise, nor are the heirs of the testatrix estopped 

from deny ing the validity of the wiliof Cyprian M--ib, 


WITNESS. 


In an action brqucht against one of two obligors to a bond, theco-obligor cannot be 
a witnegg fo defendant. The Stat 1:45, R. C p. 853. which provides that a 
witnes$@bjected to on the grou..d that the verdict or judgment would be evidence 
fur or against him, shall testify, doe: not apply tosuchacase. That statute seems 
t» be inte:ded for the protection of witnesses called upon to testify against their 
interest, and not to auth rize a witness to give evidence in his own favor--Calla- 
way couuty Court vs. Nat Crarige see ceecee coos cee cece eoceee coveee coceee coon e 836 


WRIT OF ERROR. 


Practice in Sup. Court. 4, 5. 

A writ of error will not lie from anorder of a county court, appointing commis- 
sioners ‘o ocate a permanent -eat of Justice of a county--letherow vs. Grundy 
County Coit coe cece ce cee cccce cece cevcce seqece coc cece cece cece covcce coves SNF 

A wat of error will only issue on a fin.} jud:ment-+Hor: vs. Knighton ++eeee eeeeee 179 

A writ of error or appeal, wil not 1 e on a refusal of a circuit court to issue a man- 
damus to the county court--~hrever et al vs. Living-to: county-++e sees eeeeees 195 

A writ of error or appeal wll not lie toa decree in chancery-- Anderson et al. vu. 
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